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INTERVENTION, 1956 


By Quincy WRIGHT 
Of the Board of Editors 


The military interventions initiated by Israel, the United Kingdom, 
and France in Egypt and by the Soviet Union in Hungary, during October 
and November, 1956, have different historical backgrounds and different 
political purposes. They may have been politically connected with one 
another, and in any case they were connected by the fact that they oc- 
curred at the same time and were all dealt with by the United Nations. 
It is the purpose of this article to examine the legal justification for these 
interventions with only the minimum historical background necessary for 
that purpose. The criteria for aggression which the writer developed in 
the July, 1956, number of this JourNaL will be assumed and for their 
justification the reader is referred to that article.’ 


THE INTERVENTIONS 

On October 29, 1956, Israel ordered mobilization followed by a full-scale 
invasion of Egyptian territory in the Sinai Peninsula. On October 30, 
2:17 a.m. local time, the Chief of the United Nations Armistice Commis- 
sion, General Burns, communicated to the Israeli Minister of Foreign 
Affairs that the invasion was contrary to the General Armistice Agreement 
and the Security Council Cease-Fire Order of August 11, 1949. He re- 
quested immediate withdrawal of the invading forces to the armistice line 
and a cease-fire not later than noon of October 30. This communication 
was transmitted to Egypt with a similar request for a cease-fire? No 
replies having been received, the United States called for an emergency 
meeting of the Security Council on October 30 and proposed a resolution, 
which noted Israel’s violation of the armistice, called for withdrawal of 
Israeli forces behind the armistice line, called, in a later amendment, for 
a cease-fire by both Egypt and Israel, and called upon all Members to 
refrain from the use of force contrary to the Charter, to assist the United 
Nations in maintaining the Armistice Agreement, and to refrain from 
giving any military, economic or financial assistance to Israel until the 
latter had complied with the resolution.* 

While this resolution was under debate the Security Council was in- 
formed that the United Kingdom and France had sent a twelve-hour 
ultimatum to Israel and Egypt demanding that they stop all warlike 
actions, withdraw forces ten miles from the Suez Canal, and accept Anglo- 


150 A.J.LL. 514 ff. (1956). 

*Statement by Secretary General Dag Hammarskjéld in Security Council, Oct. 30, 
1956. U.N. Doe. 8/P.V./748, p. 3. 

2 U.N. Doe. 8/3710; 35 Dept. of State Bulletin 750 (1956). 
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French occupation of key positions at Port Said, Ismailia and Suez. 
The American resolution was approved by seven members of the Security 
Council, including the Soviet Union and the other permanent members, 
but was vetoed by Great Britain and France. Australia and Belgium 
abstained. The representative of Great Britain remarked, with the con- 
currence of the French representative, that: 


for the moment there is no action that the Security Council can con- 
structively take which would contribute to the twin objectives of 
stopping the fighting and safeguarding free passage through the 
Suez Canal. 


With the expiration of the Anglo-French ultimatum, bombing of Egyptian 
airfields began from Cyprus bases followed by land operations. In a 
radio address on October 31, President Eisenhower said: 


The United States was not consulted in any way about any phase of 
these actions. . . . The actions taken can scarcely be reconciled with 
the principles and purposes of the United Nations to which we have 


all subseribed.® 


Yugoslavia, with United States support, proposed an immediate meeting 
of the General Assembly in accord with the ‘‘Uniting for Peace Resolu- 
tion’’ of November, 1950. On November 2 that body confirmed, by a vote 
of 64 to 5 with 6 abstentions,® a resolution introduced by the United 
States which noted ‘‘the disregard on many occasions’’ of the Israel-Arab 
Armistice Agreements of 1948 by the parties, the deep penetration into 
Egyptian territory by Israeli armed forces in violation of their General 
Armistice Agreement, the military operations by armed forces of the 
United Kingdom and France against Egyptian territory, and the inter- 
ruption of traffic through the Canal to the serious prejudice of many na- 
tions. The resolution urged an immediate cease-fire by all parties involved 
in hostilities in the area, a halt on movement of military forces and arms 
into the area, withdrawal of Israeli and Egyptian forces behind the 
armistice lines, desistance from further raids, and scrupulous observance 
of the Armistice Agreements. It also recommended that all Members re- 
frain from introducing military goods into the area and from any acts 
which would delay or prevent compliance. It urged that, upon the cease- 
fire becoming effective, steps be taken to re-open the Suez Canal and 
restore freedom of navigation, and requested the Secretary General to ob- 
serve and report on compliance with the resolution. On November 4, at 
Canadian initiative, the General Assembly approved, 57 votes to none, with 
19 abstentions, a resolution requesting the Secretary General to submit 4 
plan for an emergency international force to enforce the cease-fire and with- 
drawal of forces, and the next day approved by the same vote the Secretary 


4 Egypt notified the Security Council on Oct. 30 that the ultimatum was handed to the 
Egyptian Ambassador in London at 4:30 p.m., Greenwich time, to expire Oct. 31, 
6:30 a.m., Cairo time. U.N. Doc. 8/3712. 

535 Dept. of State Bulletin 744, 745 (1956). 

¢ France, Israel, Great Britain, Australia and New Zealand opposed; Canada, South 
Africa, Belgium, Netherlands, Portugal and Laos abstained. Ibid. 754. 


( 
( 
0 
Pp 
ST 
di 

st 
Sc 

by 

an 

ha 

pri 

of 
Goy 
of 

imp 

25, 

195 

10 


1957] INTERVENTION, 1956 259 


General’s proposal for a United Nations Command under Major General 
Burns, the Chief of Staff of the United Nations Truce Supervision Or- 
ganization, composed of contingents contributed by smaller nations.’ Or- 
ganization of this force was promptly undertaken by the Secretary General 
and a force of several thousand men functioned in the area. 

After the passage of these resolutions; after Egyptian forces had been 
defeated in large measure; after Israel had occupied most of Sinai and 
the British had occupied part of the Canal area; after vigorous protests 
against British policy by the Labor opposition in Parliament, by Canada 
and the Asiatic members of the Commonwealth, and by the Asiatic mem- 
bers of the Bagdad Pact; after the Soviet Union had threatened to per- 
mit ‘‘volunteers’’ to act in behalf of Egypt; and after President Eisen- 
hower had appealed to Israel to withdraw, that country, together with 
Great Britain and France, although they had rejected the cease-fire on 
November 3, followed Egypt in accepting it and hostilities substantially 
ended on November 7.8 The British and French losses of life were small. 
Israeli losses of life were officially stated to be 150. Egypt lost over 1,000 
lives, large quantities of tanks, planes and other military material, and 
much civilian property, especially in Port Said. The Suez Canal was 
blocked by some forty wrecks.’ 

In the meantime, the Soviet Union had engaged in vigorous military 
measures beginning on the morning of November 4, 1956, to suppress a 
popular Hungarian revolution. The revolution had begun in Budapest 
on October 23 and on October 24 members of the Hungarian Government 
had requested aid from Soviet forces stationed in Hungary under the 
Warsaw Pact of 1955. Imre Nagy, who had become Prime Minister on 
October 24, stated on October 30 that he had not signed this appeal, and 
on the same day the Soviet Government, influenced by disturbances in 
Poland as well as in Hungary, had declared that in pursuance of ‘‘the 
principles of peaceful co-existence, friendship and cooperation among all 
states,’ and because of the security of the socialist states offered by the 
Warsaw Agreement, it would examine with other socialist states the with- 
drawal of Soviet advisers and military forces from the territory of those 
states, and that it had instructed its military command ‘‘to withdraw the 
Soviet Army units from Budapest as soon as this is recognized as necessary 
by the Hungarian Government.’’ *° 

Ibid. 793. 

*On Nov. 6 the Secretary General reported to the General Assembly British accept- 
ance of his cease-fire request conditional upon acceptances by Egypt and Israel, which 
had already been received. 

*See statement by Israeli Prime Minister David Ben Gurion in Knesset, Nov. 7, 1956, 
printed in New York Times Nov. 8. Lieutenant General Sir Hugh Stockton, Commander 
of Anglo-French land forces, estimated Egyptian losses of life at 125, but the British 
Government later admitted that the losses were much greater. The Egyptian Governor 
of Port Said placed Egyptian losses at 3,000 lives and $28,000,000 property damage, but 
impartial reports estimated 1,000 lives lost. See New York Times reports Nov. 11 and 


= 1956, and statement by Dr. Edith Summerskill in British House of Commons Jan. 26, 
957, 


©35 Dept. of State Bulletin 745, 746 (1956). 
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After this declaration, negotiations between the Nagy government and 
the Soviet authorities continued and it was assumed that the Soviet 
Government had agreed to withdraw its forees from Budapest on October 
31. On November 1 Nagy demanded of the Soviet Ambassador that 
newly arrived Soviet troops be immediately withdrawn, and gave notice of 
Hungarian withdrawal from the Warsaw Pact, declared Hungarian neu- 
trality, and requested the Secretary General of the United Nations to place 
the latter question on the agenda of the General Assembly. On the morn- 
ing of November 4, after a discussion between Soviet military leaders and 
representatives of the Hungarian government in Budapest on the previous 
evening, a general invasion of Soviet troops began and Budapest was 
occupied. In the evening of November 4 it was announced that the Nagy 
government had disintegrated and a government under Janos Kadar, who 
had been a member of the Nagy government, had been set up. The new 
government requested aid of Soviet troops to restore order.** 

Upon word of the repressive actions in Hungary on October 27, the 
United States, Great Britain and France placed the subject on the 
agenda of the Security Council and on November 3 the United States pro- 
posed a resolution calling upon the Soviet Union to desist from armed 
intervention in Hungary. This was vetoed by the Soviet Union on the 
claim that the matter was within the domestic jurisdiction of Hungary,” 
but on November 4 a resolution of similar character was approved by the 
General Assembly by a vote of 50 to 8, with 15 abstentions.** The Soviet 
Government refused to comply and ignored the provisions in this and 
subsequent Assembly resolutions calling for visits by observers and by the 
Secretary General to Hungarian territory. Before active hostilities ended 
in mid-November, Hungary had lost over 20,000 lives and the Soviet 
Union some 3,000. Assistance was given to some 170,000 refugees from 
Hungary mostly to Austria, and there were reports of some 16,000 deporta- 
tions by the Soviet authorities..* The General Assembly, in a resolution 
of December 12, declared that the Soviet Union ‘‘by using its armed force 
against the Hungarian people . . . is violating the political independence 
of Hungary’’; and condemned ‘‘the violation of the Charter’’ by the Soviet 
Government ‘‘in depriving Hungary of its liberty and independence and 
the Hungarian people of the exercise of their fundamental rights.’’ * 

The events above narrated were the culmination of a long history of 
tension in British-Egyptian relations concerning the Suez Canal, in 
Egyptian-Israeli relations, and in Soviet-Hungarian relations. 


11 Free Europe Committee, The Revolt in Hungary, a Documentary Chronology of 
Events, based exclusively on Internal Broadcasts by Central and Provincial Radios, 
Oct. 23, 1956-Nov. 4, 1956 (New York, 1956); Statement of International Commission 
of Jurists, The Hague, Nov. 16, 1956. 

1235 Dept. of State Bulletin 763 (1956). 

18 U.N. Doc. A/Res/393; 35 Dept. of State Bulletin 803 (1956). See also Resolution 
approved Dec. 4, 1956, ibid. 963. 

14 See New York Times, press reports from Vienna, Nov. 11, 1956, and Jan. 20, 1957. 

18 U.N. Doc. A/Res/424; 35 Dept. of State Bulletin 979 (1956). 
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Tue Suez CANAL PROBLEM 


The Khedive of Egypt made a concession in 1856 to Ferdinand de 
Lesseps to dig a canal across the Isthmus of Suez. This instrument 
established the Universal Suez Maritime Canal Company for a duration of 
99 years from the opening of the Canal, provided for free and equal naviga- 
tion of the Canal, and for the distribution of tolls..°° The concession was 
confirmed by a Firman of the Sultan of Turkey in 1866. The Universal 
Suez Canal Company was financed by Egypt and by private investors, 
largely French. The Canal was opened to traffic in 1868. 

In 1876, as a political act to qualify the dominant position of France 
in the eastern Mediterranean and to protect its commercial interest as the 
major user of the Canal, Great Britain under Prime Minister Benjamin 
Disraeli purchased for slightly less than 4 million pounds the Khedive’s 
shares of the company amounting to nearly 44% of the shares.** In 1882, 
in connection with the Arabi Revolt, Great Britain, under Gladstone, 
occupied Egypt ‘‘temporarily.’’ ** 

In 1888, at French initiative, a general convention concerning the navi- 
gation of the Canal was signed by nine Powers: France, Great Britain, 
Austria, Germany, Italy, Netherlands, Turkey, Russia and Spain. The 
preamble of this convention stated that it was 


to establish, by a Conventional Act, a definite system destined to 
guarantee at all times, and for all the powers, the free use of the 
Suez Maritime Canal, and thus to complete the system under which the 
navigation of this canal has been placed by the Firman of... the 
Sultan, dated the 22nd February, 1866 . . . and sanctioning the con- 
eessions of . . . the Khedive. 


Article 14 provides that the engagements of the treaty ‘‘shall not be 
limited by the duration of the acts of concession of the Universal Suez 
Canal Company.’’ The treaty also provides that the Canal ‘‘shall always 
be free and open, in time of war as in time of peace, to every vessel 
of commerce or of war, without distinction of flag’’ (Article 1), reserved 


‘ 


“the sovereign rights’’ of the Sultan and the ‘‘rights and immunities’’ of 
the Khedive not affected by the obligations of the treaty (Article 13), 
authorized them to take ‘‘measures which [they] might find it necessary to 


16 Arts. 1, 12, 14, 16. Percy Fitzgerald, The Great Canal at Suez (London, 1876), 
Vol. 1, pp. 297 ff. This and other documents concerning the Canal are conveniently 
printed with notes in J. C. Hurewitz, Diplomacy in the Near and Middle East, A Docu- 
mentary Record, 1935-1956, Vol. 1, pp. 146 ff. (Princeton, Van Nostrand, 1956). See 
also U. 8. Department of State, The Suez Canal Problem 4 ff. (Pub. 6392, October, 
1956); and The Suez Canal, A Selection of Documents relating to the International 
Status of the Suez Canal and the position of the Suez Canal Company November 30, 
ew 26, 1956 (London, Society of Comparative Legislation and International Law, 

56). 

The Treasury Minute concerning the Rothschild loan, Nov. 25, 1875, the Anglo- 
Egyptian Agreement for purchase of the Shares, Nov. 27, 1875, Disraeli’s defense of 
his action in the House of Commons, Feb. 21, 1876, are printed in Hurewitz, op. cit., 
Vol. 1, pp. 177 ff. 

See Granville Circular, Jan. 3, 1883. Ibid. 197. 
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take for securing by their own forces the defense of Egypt and the mainte- 
nance of public order’’ (Article 10), but such measures ‘‘shall not inter- 
fere with the free use of the canal’’ (Article 11). The governments of 
Egypt and Turkey were required to ‘‘take the necessary measures for 
insuring the execution of the said treaty’’ (Article 9), and ‘‘The agents 
in Egypt of the signatory powers of the present treaty shall be charged to 
watch over its execution.’’ (Article 8.) These Powers were to meet ‘‘in 
ease of any event threatening the security or the free passage of the canal 

. in order to proceed to the necessary verifications’’ and to ‘‘inform the 
Khedivial government of the danger which they may have perceived, in 
order that that government may take proper steps to insure the protection 
and the free use of the canal.’’ In any case they were to meet once a year 
with Egyptian and Turkish commissioners and had power to ‘‘demand the 
suppression of any work or the dispersion of any assemblage on either bank 
of the canal, the object or effect of which might be to interfere with the 
liberty and the entire security of the navigation.’’ (Article 8.) *° 

The British Government refused to accept the international supervision 
provided by Article 8 for the duration of its occupation of Egypt, and, as 
a result, the treaty did not come into force until 1904 when, with the 
Anglo-French Entente, France accepted the British reservation.*° This 
article seems to be in force since the British occupation ended in 1956, 
and to bind Egypt, which succeeded Turkey as sovereign of the Canal 
area and successor to Turkey’s obligations under the treaty. 

In 1914, after the Turkish entry into the First World War against 
Great Britain, the latter declared Egypt a protectorate, but in 1922 recog- 
nized Egyptian independence subject to certain reservations to be agreed 
upon by Egypt.”* Efforts to define Anglo-Egyptian relations by treaty 
were, however, unsuccessful until 1936. During the Ethiopian hostilities 
of 1935 a League of Nations committee dealing with the effect upon sanc- 
tions of treaties to which Italy was a party, implied that, as the Covenant 
was a later treaty than the Suez Canal Treaty, and as all the parties to 
the latter were Members of the League, Great Britain was free to close 
the Canal to Italian vessels as a sanction authorized by the Covenant.” 
Great Britain, however, declined to do so, thus permitting Mussolini’s ven- 
ture to succeed for the time being. 

In 1936 Great Britain and Egypt finally concluded a treaty nominally 
terminating the British occupation (Article 1), but actually permitting 
occupation of the Canal area to continue for 20 years, because ‘‘the Suez 


19 Great Britain, Parl. Papers, 1889, Com. No. 2, e. 5623; French text, 79 Brit. and 
For. State Papers (1887-88) 18 ff. The text printed in Hurewitz (op. cit., Vol. }, 
p. 202) does not include the Preamble which, however, appears in the text published 
in the New York Times, Sept. 13, 1956, in 35 Dept. of State Bulletin 617 (1956), and 
in Department of State, The Suez Canal Problem 16 ff.; see also 3 A.J.I.L. Supp. 123 
(1909). 

20 Hurewitz, op. cit. 202; G. B. Treaty Series, No. 6 (1905), Cd. 2384; 1 AJIL 
Supp. 6 (1907), 6 ibid. 26 (1912). 

21 Hurewitz, op. cit., Vol. 2, pp. 4 ff., 100 ff.; see also 17 A.J.I.L. Supp. 30 (1923). 

22 League of Nations, Report by Legal Sub-committee of the Coordination Com 
mittee, lst sess., Oct. 11-19, 1935 (General, 1935-6), p. 10; 30 A.J.I.L. Supp. 48 (1936). 
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Canal, whilst being an integral part of Egypt, is a universal means of 
communication’’ and is ‘‘also an essential means of communication be- 
tween the different parts of the British Empire.’’ (Articles 8, 16.)** 

This treaty was terminated by the treaty of 1954 (to the making of which 
the United States’ good offices contributed) providing for complete with- 
drawal within 20 months of British forces (Article 1) which had been 
in ‘‘temporary’’ occupation since 1882, but providing for a base which 
could be utilized by Great Britain ‘‘in the event of an armed attack by an 
outside Power on any country which at the date of signature of the present 
Agreement is a party to the Treaty of Joint Defence between Arab League 
States, signed in Cairo on the 13th of April, 1950, or on Turkey.’’** In 
accordance with this agreement the last British forces were withdrawn from 
Egypt in June, 1956. 

On July 19, 1956, the United States withdrew its support for the con- 
struction of a high dam on the Nile at Aswan, which it had proposed in 
December, 1955, with the United Kingdom and the World Bank,”* and in 
apparent retaliation, President Gamal Abdel Nasser of Egypt announced 
on July 26, 1956, that the Universal Suez Maritime Canal Company had 
been nationalized.*® The British claimed that this was in violation of an 
international obligation because, in their opinion, the treaty of 1888 gave a 
treaty status to the company, and the use of force was openly discussed 
in the British Parliament." The United States urged moderation, and 
two conferences met in London in August and September, 1956, composed 
of the principal users of the Canal.?* The proposals of the users for 
‘‘internationalization’’ of the Canal were rejected by Egypt, and the 
problem was placed before the United Nations Security Council by both 
Great Britain and Egypt, the latter claiming it had been the victim of 
threatening statements. The Soviet Union vetoed the Anglo-French reso- 
lution urging the users’ proposals. But the Security Council unanimously 
accepted on October 13 a resolution, drafted by the Secretary General of 
the United Nations, based on proposals made at the London Conference, 
stating six principles for negotiating a settlement.*® These principles 
called for equal transit rights through the Canal according to the Con- 
vention of 1888, respect for Egyptian sovereignty, insulation of the Canal 
from the politics of any country, fixing of tolls by agreement between 
Egypt and the users, the utilization of a fair proportion of the tolls for 
development, and settlement by arbitration of disputes between the com- 
pany and Egypt. These principles were accepted by Egypt (and it is to 
be noted that the treaty of 1888 provided a comprehensive system of inter- 


3 Hurewitz, ibid. 203 ff.; 31 A.J.I.L. Supp. 77 (1937). 

*G. B. Treaty Series, No. 67 (1955), Cmd. 9586; Hurewitz, ibid. 383 ff. See C. B. 
Selak, Jr., ‘The Suez Canal Base Agreement,’’ 49 A.J.I.L. 487 (1955). 

*5 33 Dept. of State Bulletin 1050 (1955); 35 ibid. 188 (1956). 

** Law No. 285 of 1956; Department of State, The Suez Canal Problem 30 ff. 

27 Address by Prime Minister Eden in House of Commons and by Foreign Minister 
Selwyn Lloyd in Security Council, Oct. 5, 1956. See also discussion in London Con- 
ference, August, 1956, Department of State, op. cit. 173, 153, 233. 

*8 Department of State, op. cit. 

*°35 Dept. of State Bulletin 616 (1956). Compare Indian and U. 8. proposals at 
London Conference, Aug. 20, 1956, Department of State, op. cit. 288 ff. 
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national supervision), but negotiations lagged and the ultimatum, earlier 
referred to, was delivered by the British and French on October 30. 


Tue PROBLEM 


After World War I Great Britain was given the Mandate for Palestine 
by the Principal Allied Powers and this was confirmed by the League of 
Nations Council in 1922. The Mandatory was to be 


responsible for placing the country under such political, administra- 
tive and economic conditions as will secure the establishment of the 
Jewish national home, as laid down in the preamble, and the develop- 
ment of self-governing institutions, and also for safeguarding the civil 
and religious rights of all the inhabitants of Palestine, irrespective of 
race and religion. (Article 2.)*° 


The reconciliation of these somewhat conflicting responsibilities in a terri- 
tory which at first had a population of 600,000 Moslems, 84,000 Jews and 
73,000 Christians, but to which the Jews claimed a right of free migration, 
was not easy, especially after the advent of Hitler had increased the pres- 
sure for Jewish immigration. It became clear that the British policy of 
administering Palestine as a religious reserve in which all the three great 
religions would be secured in their holy places and Jews would be given 
full opportunity for the development of a ‘‘national home’’ not ‘‘of’’ but 
‘*in’’ Palestine, became impossible. Cultural Zionism was superseded by 
political Zionism. Tensions increased as the Jewish proportion of the 
population increased and proposals were made for restricting immigration 
and also for partition of the territory.™* 

In February, 1947, finding a peaceful settlement of the problem im- 
possible, Great Britain declared that it would give up the Mandate and 
evacuate Palestine by August 1, 1948, and placed the problem before the 
United Nations General Assembly. The Assembly established a Special 
Committee which recommended partition of the territory with permanent 
internationalization of Jerusalem and surrounding territory containing 
most of the religious sites. In the General Assembly meeting in the autumn 
of 1947, the Arab states objected to this solution, pointing out that under 


the Charter the people of Palestine were entitled to self-determination and . 
that Article 80 of that instrument implied that the status quo in Palestine C 
could not be changed without the consent of the Arab population. This ir 


article declares that until agreements have been concluded for placing 
mandated territories under trusteeship, 


nothing in this Chapter shall be construed in or of itself to alter in 
any manner the rights whatsoever of any states or any peoples or the 
terms of existing international instruments to which Members of the 
United Nations may respectively be parties. 


80 See 20 A.J.I.L. Supp. 65 (1926). 
81 Quincy Wright, ‘‘The Palestine Problem,’’ 41 Pol. Science Quarterly 405 (1926); 
Mandates under the League of Nations 204, 232, 239, 247, 564, 567, 600, 630 (University 
of Chicago Press, 1930) ; Hurewitz, op. cit., Vol. 2, pp. 103, 107, 218. 
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The Ad Hoc Committee on the Palestinian Question refused by a narrow 
majority vote to ask an advisory opinion of the International Court on 
this problem,** and accepted the Special Committee’s recommendation. The 
General Assembly after vigorous debate gave its approval in a resolution 
of November 29, 1947.5* It assumed that it had the power to enact parti- 
tion because of the authority given it by the Mandatory which, under the 
terms of the Mandate, had ‘‘full powers of legislation and of administra- 
tion, save as they may be limited by the terms of this mandate.’’ (Article 1.) 

In pursuance of this action, the Palestine Jews proceeded to organize 
the state of Israel, and the surrounding Arab states prepared to resist this 
solution as they had warned they would in the General Assembly. The 
British assumed responsibility for maintaining order until May 15, 1948, 
and would not permit the United Nations Commission to enter Palestine 
until shortly before that date. Disorders increased, but the Security 
Council, on the initiative of the United States’ representative, refused 
to intervene to enforce the General Assembly’s action, which they thought 
should be interpreted as a ‘‘recommendation’’ rather than a ‘‘decision.’’ * 

On May 14, 1948, the state of Israel proclaimed its independence and the 
United States by declaration of President Truman, soon followed by the 
Soviet Union and other states, recognized it. The Arabs initiated hostili- 
ties, but the Jews were generally successful and over half a million Pales- 
tinian Arabs left for surrounding countries. Their number increased until 
in 1956 there were over 800,000 Arab refugees. Temporary truces were 


negotiated by Count Folke Bernadotte, United Nations mediator in the 
summer of 1948, but he was assassinated by Jewish terrorists in September 
of that year. Armistices were finally concluded under the auspices of his 
successor, Ralph Bunche, the first with Egypt on February 24, 1949.*° 
The armistice lines followed the lines of military occupation giving Israel 
considerably more territory than was allotted to it by the Assembly’s 


32 The vote was 20 to 21, with 13 abstentions. Among the principal Powers, the 
U. 8. and the U.S.S.R. opposed submission, France favored it and the U. K. and China 
abstained. United Nations, Records of the 2nd Session of the General Assembly, Ad 
Hoc Committee on the Palestine Question, Nov. 24, 1947, pp. 203, 300. 

88 Resolution 181 (II), Nov. 29, 1947. Trygve Lie, In the Cause of Peace 167 (New 
York, Macmillan Co., 1954). The resolution ‘‘recommended’’ to the Members the 
‘adoption and implementation’’ of the proposed plan, but requested that the ‘‘ Security 
Council determine as a threat to the peace, breach of the peace, or act of aggression, 
in accordance with Article 39 of the Charter, any attempt to alter by force the settle- 
ment envisaged by this resolution,’’ and ‘‘called upon the inhabitants of Palestine to 
take such steps as may be necessary on their part to put this plan into effect.’’ It was 
adopted with 33 for, 13 against, and 10 abstentions. France, the U. 8. and the U.S.S.R. 
were for, and the U.K. and China abstained. Records of the 2nd Session of the 
General Assembly, Plenary Meeting, Vol. 2, pp. 1311, 1424; Hurewitz, op. cit., Vol. 2, 
pp. 281 ff. 

*%*The U. S. representative (Austin) thought the Security Council could act to pre- 
serve the peace but was not authorized to enforce a political settlement and could not 
therefore enforce partition. 2 International Organization 307 (1949); Trygve Lie, 
Op. cit. 167, 

% Text in Security Council, Official Records, 4th year, Spec. Supp. No. 3; Hurewitz, 
op. oit., Vol. 2, pp. 299 ff. 
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resolution, particularly in Galilee and the Negeb. The proposed inter- 
nationalization of Jerusalem, although reaffirmed several times by the 
General Assembly, was frustrated, Israel occupying the new city which 
met the occupation by Jordan of the old city. Egypt, claiming that 
war continued, prevented Israeli cargoes from going through the Suez 
Canal and later through the Gulf of Aqaba, in spite of a decision of the 
Security Council in 1951 demanding termination of such measures as 
contrary to the armistice and, by implication, to the Charter.*® 

Relations of Israel and its Arab neighbors deteriorated as the problem 
of settling the Arab refugees, of compensating them for property losses, 
and of utilizing the waters of the Jordan which flowed partly in Israel and 
partly in Jordan, resisted settlement, and particularly as the disagreement 
about boundaries increased. Israel no longer accepted the territorial 
arrangement proposed in the Assembly resolution, and the Arabs, who 
had originally rejected it, at times professed willingness to make peace 
on its basis. Border raiding and tension increased, particularly in the 
winter of 1956 when arms began to be shipped to Egypt from the Soviet 
area. Jordan dismissed General Glubb, the British Commander of its 
Legion, and threatened to denounce its British alliance. Jordanian raid- 
ers and Egyptian ‘‘Fedayeen’’ continually crossed the armistice line into 
Israel and stimulated violent retaliatory raids by Israel. 

The United Nations sought to deal with the problem. A resolution was 
unanimously accepted in the Security Council on April 4, 1956, requesting 
the Secretary General to survey the situation and to induce the parties to 
adopt means to relieve tension, and especially to withdraw forces from the 
armistice lines, to permit free movement of United Nations observers 
along these lines, and to establish local arrangements to prevent incidents. 
The Secretary General proceeded to the area and his first report indicated 
some success, but the arms race and raids continued. In August, the 
United Nations considered a Jordanian complaint of major Israeli retali- 
atory raids into its territory. The Egyptian utterances opposed to the 
existence of Israel, the Suez and Aqaba blockades by Egypt, the ‘‘ Feday- 
een’’ operations from Sinai and the Gaza strip, and the movement of 
Egyptian armies equipped with Soviet arms into Sinai continued until 
the Israeli invasion of October 29.%7 


Tue HunGarRIAN SITUATION 


Hungary, under the Horthy regime established in 1920, following its de- 
feat in World War I and extensive losses of territory by the Treaty of 
Trianon, became a party to the Axis Pact in November, 1940, declared war 
on Russia in June, 1941, and on Great Britain and the United States in 


8¢ Resolution of Sept. 1, 1951 (Doc. 8/2322) ; Lawyers Committee, The United Nations 
and the Egyptian Blockade of the Suez Canal (New York, 1953); 25 Dept. of State 
Bulletin 479 (1951). 

87 U.N. Doc. 8/3575; 34 Dept. of State Bulletin 628 (1956). See statement of Israeli 
representative, Abba Eban, in Security Council, Oct. 30, 1956, U.N. Doc. 8/P.V. 749, 
pp. 8-18; Hurewitz, op. cit. 405 ff. 
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December. Hitler mediated a settlement between Hungary and Rumania, 
restoring to Hungary some of the territory lost after World War I. Mili- 
tary co-operation with Hitler was, however, half-hearted, and German 
forces occupied Hungary in the spring of 1944. Some half-million Leftists, 
Liberals, Legitimists and Jews were imprisoned or executed. Horthy tried 
to surrender to the Allies in October, 1944, but Hitler arrested him. The 
German-Hungarian Army then retreated with many refugees and much 
loot. 

A provisional constitutional government made an armistice with the 
Allies in January, 1945. The Second Republic was proclaimed in Janu- 
ary, 1946, and in February, 1947, a Treaty of Peace was signed. In the 
main it re-established the Trianon frontiers, and it imposed reparations 
and disarmament. 

The Soviet Union then began to apply pressure, and the coalition Gov- 
ernment of Hungary, which had made extensive land reforms, gave way in 
May, 1949, to a Communist dictatorship. Cardinal Mindszenty was con- 
demned to life imprisonment for espionage, and a dictatorship under 
Kremlin direction attempted a program of industrialization and agricul- 
tural collectivization causing considerable labor and peasant unrest. Re- 
laxation of these programs after the death of Stalin and some increases 
in wages, in the production of consumer goods, and in housing, indicated 
an effort to gain voluntary support for the government by non-Communist 
elements of the population. This effort suggested that non-Communist 
elements were still important after seven years of Communist rule, but the 
events of October, 1956, indicated that they were much more important 
than had been supposed. Hungary, it is to be noted, differs from other 
Soviet satellites in Europe in that its population is not Slavie and has, 
in fact, dominated over Slavic minorities in the past. 


LecaAL ANALYSIS 


The Members of the United Nations are obliged to ‘‘settle their inter- 
national disputes by peaceful means in such a manner that international 
peace and security, and justice are not endangered,’’ and to 


refrain in their international relations from the threat or use of force 
against the territorial integrity or political independence of any state, 
or in any other manner inconsistent with the Purposes of the United 
Nations.** 


“‘Aggression’’ as a term of international law has been defined as 


a resort to armed force by a State when such resort has been duly 
determined, by a means which that State is bound to accept, to con- 
stitute a violation of an obligation.*® 


According to this definition, it would appear that use of armed force by a 
Member of the United Nations in violation of the above-stated obligations 


Charter, Art. 2, pars. 3, 4. 
*® Harvard Research in International Law, ‘‘Rights and Duties of States in Case of 
Aggression,’’ Philip Jessup, Reporter, 33 A.J.I.L. Supp. 827 ff. (1939). 
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of the Charter would constitute ‘‘aggression,’’ provided that a finding to 
this effect had been made by a means which the accused state is bound to 
accept. Does the Charter provide such means? Article 39 provides that 
‘‘The Security Council shall determine the existence of any threat to the 
peace, breach of the peace, or act of aggression,’’ and by Article 25 the 
Members ‘‘agree to accept and carry out the decisions of the Security Coun- 
cil in accordance with the present Charter.’’ The General Assembly is au- 
thorized under Article 11, paragraph 2, to make ‘‘recommendations’’ on any 
‘*questions relating to the maintenance of international peace and security”’ 
brought before it by a Member or a non-Member, provided the Security 
Council is not ‘‘exercising in respect of any dispute or situation the func- 
tions assigned to it’’ by the Charter (Article 12). By its ‘‘ Uniting for 
Peace’’ Resolution of November, 1950, the General Assembly asserted that 
it could assume such failure by the Security Council if, ‘‘because of lack 
of unanimity of the permanent members,’’ it ‘‘fails to exercise its primary 
responsibility for the maintenance of international peace and security in 
any case where there appears to be a threat to the peace, breach of the 
peace, or act of aggression.’’*° Article 40 authorizes the Security Coun- 
cil, before determining an act of aggression, to ‘‘call upon the parties con- 
cerned to comply with such provisional measures as it deems necessary or 
desirable’’ and to ‘‘duly take account of failure to comply with such 
provisional measures.’’ The General Assembly has assumed that, if the 
Security Council fails to function, it also can recommend a cease-fire or 
other provisional measures. 

In the experience of the League of Nations, the failure of a state engaged 
in hostilities to accept and observe provisional measures to stop the fighting 
was the practical test of aggression used in efforts to restore peace. The 
same has been true in the experience of the United Nations. Aggression 
has been presumed from such failure, whether the cease-fire is ordered by 
the Security Council or recommended by the General Assembly. 

Acceptance of this procedure has been deemed a duty of Members, and 
therefore the presumption of aggression arising from failure of a state 
to accept a cease-fire order or recommendation has been considered 4 
justification for the continuance of defensive action by the state which 
has accepted such orders or recommendations, and for the giving of mili- 
tary assistance to it by other states or by United Nations forces as measures 
of ‘‘collective self-defense.’’ Failure of a state to accept a cease-fire has 
also occasioned formal declaration that the state is guilty of aggression. 
Such a declaration was made by the Security Council against North Korea 
in 1950 and by the General Assembly against Communist China in 195]. 

The application of this procedure was illustrated in the recent hostilities 
in the Middle East. Israel, Great Britain, France and Egypt accepted the 
General Assembly’s cease-fire recommendations and hostilities ended. 
There has, therefore, been no occasion as yet for declaring any of these 
states an aggressor. In the Hungarian hostilities, on the other hand, the 
Soviet Union did not accept the General Assembly’s cease-fire recommende- 


40 U.N. Doc. A/1481, Nov. 4, 1950; 45 A.J.I.L. Supp. 1 (1951). 
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tion and was ‘‘condemned’’ for violation of the Charter. It would ap- 
pear that such a declaration should be considered only provisional. The 
term ‘‘aggression’’ was not used. 

Aggression in the definitive sense, rendering a state liable for damages 
resulting from hostilities, depends upon a finding based upon due con- 
sideration of any justification which the state may plead for its resort 
to hostilities. Every international obligation not to engage in hostilities 
earries the qualification, by implication if not by express statement, that 
it does not impair a state’s capacity to use armed force within its ‘‘do- 
mestiec jurisdiction,’’ or to use such force outside that jurisdiction for 
necessary self-defense, for carrying out United Nations sanctions, or for 
assisting, if requested, another state in an armed action permissible to the 
latter. The Kellogg Pact and the United Nations Charter do, however, 
forbid the use of armed force outside a state’s ‘‘domestic jurisdiction’’ 
as ‘‘an instrument of national policy.’’ This seems to forbid its unilateral 
use of armed force in international relations for redress of grievances, 
for settlement of controversies, or for elimination of future dangers, as 
well as for acquisition of territory or other advantages. The object of 
these instruments was to prevent military reprisals, military interventions, 
and ‘‘preventive wars,’’ as well as imperial wars. Such hostilities in- 
evitably endanger the territorial integrity and political independence of 
the state attacked, violate the obligation of the attacking state to settle 
disputes peacefully and are inconsistent with the purpose of the United 
Nations to maintain international peace and security. 

Thirty-five years of discussion and action in the League of Nations and 
the United Nations, the judgments of the Nuremberg Tribunal and other 
war crimes tribunals, the opinion of the United Nations International Law 
Commission specifying the principles of those judgments, and extensive 
juristic discussion have established this conception of aggression and clari- 
fied its meaning. The present writer has analyzed much of this material 
in several articles in this JourNaL ** and will not repeat those discussions 


41Q. Wright, ‘‘Changes in the Conception of War,’’ 18 A.J.I.L. 757 ff. (1924); 
“The Outlawry of War,’’ 19 ibid. 21 ff. (1925); ‘‘Neutrality and Neutral Rights 
following the Pact of Paris,’’ 1930 Proceedings, American Society of International 
Law 86 ff.; ‘‘The Meaning of the Pact of Paris,’’ 27 A.J.I.L. 44 ff. (1933); ‘‘The 
Concept of Aggression in International Law,’’ 29 ibid. 386 ff. (1935); ‘‘The Test 
of Aggression in the Italo-Ethiopian War,’’ 30 ibid. 45 ff. (1936); ‘‘The Munich 
Settlement and International Law,’’ 33 ibid. 12 ff. (1939); ‘‘The Present Status of 
Neutrality,’’? 34 ibid. 391 (1940); ‘‘The Transfer of Destroyers to Great Britain,’’ 
ibid. 680; ‘The Lend-Lease Bill and International Law,’’ 35 ibid. 305 (1941); ‘‘ Per- 
missive Sanctions against Aggression,’’ 36 ibid. 103 ff. (1942); ‘‘The Law of the 
Nuremberg Trial,’’ 41 ibid. 66 ff. (1947); ‘‘Collective Security in the Light of the 
Korean Experience,’’ 1951 Proceedings, American Society of International Law 172 ff.; 
“The Prevention of Aggression,’’ 50 A.J.I.L. 514 ff. (1956); A Study of War 341 ff., 
891 ff. (University of Chicago Press, 1942); Problems of Stability and Progress in 
International Relations 97 ff., 255 ff., 68 ff. (Berkeley, University of California 
Press, 1954); Contemporary International Law: A Balance Sheet 17, 39 (New York, 
Doubleday, 1955); The Study of International Relations 142 ff., 288 ff., 315 ff. (New 
York, Appleton-Century-Crofts, 1955). 
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here, but will merely quote the definition of aggression which he sug- 
gested as a result of these studies in the July, 1956, issue of this JouRNaAL 


as follows: 


An act of aggression is the use of, or threat to use, armed force across 
an internationally recognized frontier, for which a government, de 
facto or de jure, is responsible because of act or negligence, unless 
justified by a necessity for individual or collective self-defense, by the 
authority of the United Nations to restore international peace and 
security, or by consent of the state within whose territory armed force 


is being used.*? 


This definition, it will be observed, does not limit aggression to hostilities 
on the high seas or invasions across established state boundaries, but in- 
cludes cases such as the hostilities in Palestine (1948), Indonesia (1947), 
and Korea (1950-53), which took place between groups within the terri- 
tory of astate. These hostilities, however, crossed an internationally recog- 
nized frontier which was established de facto by declaration or armistice 
if not de jure by a boundary treaty, and consequently were not strictly 
within the ‘‘domestic jurisdiction’’ of any government. Nor does it limit 
aggression to the use of armed force by a generally recognized government, 
but includes such use by a de facto government such as that of North 
Korea and Communist China in 1950, both of which were declared ag- 
gressors by the United Nations after failing to accept its cease-fire. 
Furthermore, this definition does not limit aggression to hostilities directed 
by a government, but includes, as did the famous Soviet definition of 
aggression,**® acts of armed bands or ‘‘volunteers’’ ostensibly acting inde- 
pendently of a government, but actually acting with complicity, or consent 
of a government or because of negligence of a government, as in the case 
of the Chinese ‘‘volunteers’’ in the Korean episode. 

This definition does, however, restrict the concept of aggression to the 
use of, or the threat to use, armed force, thus excluding infiltration, sub- 
version, propaganda and other acts sometimes called ‘‘indirect aggression.”’ 
It is believed that both practice and convenience exclude the use of the 
term ‘‘aggression’’ unless armed force is used or immediately threatened 
Article 1 of the Charter refers to ‘‘acts of aggression or other breaches of 
the peace.’’ There may be breaches of the peace without aggression, but 
there cannot be aggression without a breach of the peace or an immediate 
threat of such breach. 

There can be no doubt but that Great Britain, France, Israel and the 
Soviet Union used armed force in foreign territory in the events of 
November, 1956. They were, therefore, guilty of aggression unless one or 
more of the three defenses were available. In no case was the action taken 
in pursuance of a United Nations decision or recommendation. The ques- 
tion remains: Was the action in each case justified by a necessity of 
individual or collective self-defense, or by consent or request of the invaded 
state? 


43 See note 59 below. 


42 Loc, cit. 526. 
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The Case of Israel 


Israel has sought to justify its invasion of Egypt on the ground that 
there was a necessity for defense against the repeated raids of the Egyptian 
‘‘Redayeen’’ across the armistice line, against the continued blockade of 
Israel’s shipping in the use of the Suez Canal and the Gulf of Aqaba, and 
against the continued threats implied by Egypt’s assertion that it was at 
war with the object of eliminating Israel.4# The General Assembly’s 
resolution noted violation of the armistice by both parties. There can be 
no doubt but that Israel had suffered from raids, from the blockade and 
from threats for which the Egyptian Government was responsible. In 
determining the legal question, however, it would be necessary to consider 
whether prior Israeli raids had justified Egyptian defensive action ; whether 
the massive invasion of October 30 was beyond the necessities of defense; 
whether the utterances of the Israeli Prime Minister, David Ben-Gurion, 
during the hostilities that ‘‘the armistice lines were dead,’’*® and the 
delay of Israeli forces in evacuating the Gaza Strip and the Aqaba area,** 
indicated that the motivation of the invasion was not entirely defensive; 
and whether the alleged state of war between Egypt and Israel justified 
Egypt’s denial of Israel’s use of the Suez Canal, the Strait of Tiran and 
the Gulf of Aqaba.*’ All of these considerations involve difficult ques- 
tions of law and fact which would seem to invite judicial inquiry. Perhaps 
an advisory opinion of the International Court of Justice could be asked 
in connection with the Egyptian proposal that its losses resulting from the 
hostilities and the cost of clearing the Canal should be a charge upon 
Israel, Great Britain, and France.** 

As to the controversy concerning the Suez blockade against Israel, the 


44 Note 37 above, and address by Israeli Prime Minister Ben-Gurion in Knesset, 
March 3, 1957, New York Times, March 4, 1957. 

45 Speech in the Knesset, Nov. 7, 1956, quoted in the New York Times, Nov. 8, 1956. 

46 The General Assembly adopted an Arab-Asian resolution on Jan. 19, 1957, ex- 
pressing ‘‘regret and concern’’ at the delay in Israel’s evacuation. The vote was 74 
to 2 with 2 abstentions. U.N. Doc. A/Res/453; 36 Dept. of State Bulletin 270 (1957). 
See Report of Secretary General, Jan. 24, 1957, printed ibid. 275. On March 4, 1957, 
after another General Assembly Resolution (A/Res/460), Feb. 2, 1957, Israeli Foreign 
Minister, Mrs. Golda Meier, stated that full agreement had been reached for withdrawal 
from these areas. Negotiations with the United States and General Assembly debate 
made it clear that withdrawal was ‘‘unconditional’’ though Israel was entitled to 
‘fassume’’ that its rights under international law would be respected. 

47 The Arabs sought to justify a ‘‘state of war’’ on the ground that the creation of 
Israel was beyond the power of the General Assembly and in violation of the Charter, 
that the Arab countries had not recognized Israel, and were entitled to oceupy the 
territory from which they had been illegally driven. This argument raises the prob- 
lem of whether admission of a state to the United Nations implies its recognition by 
all the Members and whether a state of war can exist among Members of the United 
Nations in view of the proscription of ‘‘threat or use of force’’ in Art. 2, par. 4 of the 
Charter. See Lawyer’s Committee, cited in note 36 above. 

48 Egypt introduced this resolution in the General Assembly on Dec. 24, 1956. In 
view of its explicit obligation under the treaty of 1888 ‘‘not to interfere with the free 
use of the Canal’’ even for defense, Egypt would have difficulty in escaping responsi- 
bility for the costs of clearing the Canal of vessels which it sank. 
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Security Council had in 1951 sustained Israel’s right to equal use of the 
Canal and called upon Egypt to terminate its restrictions. The discrimina- 
tion, however, continued even though, until 1954, British troops were in 
occupation of the Canal area and the Canal was operated by the Universal 
Suez Canal Company. It therefore appears that the British Government 
and the Company acquiesced in the Egyptian policy of discrimination, 
although it was apparently in violation of the Convention of 1888 and in 
defiance of the Security Council’s resolution.*® It is also to be noted that 
the necessity of self-defense arises under the Charter only in case of 
‘farmed attack,’’ °° or, according to traditional international law, in case 
of ‘‘instant and overwhelming’’ danger of such attack.‘ Furthermore, it 
seems that a necessity for self-defense exists only if the attack threatens the 
territory, official agencies, or perhaps the lives of the citizens of the state. 
Alleged violations of other rights involve a dispute justifying presentation 
of claims or protest, but not military intervention. It may therefore be 
doubted whether violation of Israel’s right of transit through the Canal, 
or stoppage of its merchant vessels in the Straits of Tiran, even if estab- 
lished, could justify military invasion of Egyptian territory. Without 
examining these considerations in detail, it is clear that Israel would 
have some difficulty in justifying its action before a tribunal applying 
international law. 


The Case of Great Britain and France 


Great Britain and France have presented several justifications for their 
acts, including the necessity to stop hostilities between Israel and Egypt, 
the necessity to defend the Suez Canal from stoppage of traffic, the neces- 
sity to prevent nationalization of the Universal Suez Canal Company by 
Egypt, and the necessity to establish a regime for the Canal assuring future 
freedom of traffic.*? It was generally supposed that a desire to eliminate 
President Nasser from the Government of Egypt, a determination to pre- 
vent Soviet influence, infiltration or invasion of the Middle East, a de- 
termination to prevent a precedent encouraging other Arab states to 
nationalize oil wells or pipe lines, and, in the case of France, a determina- 
tion to prevent propaganda inciting Algerian nationalism and aid to 
the insurgents were motivations.** After immediate failure of the enter- 


49 Note 36 above. 50 Charter, Art. 51. 

51 The Caroline Case, 2 Moore, Digest of International Law 412 ff. 

52In his address in the Security Council, Oct. 30, Sir Pierson Dixon, the British 
representative, emphasized the first two of these objectives, but the immediate back- 
ground indicated the importance of the latter two. See U.N. Doc. 8/P.V. 749, pp. 1-5. 

58 In his address to the General Assembly, Nov. 22, 1956, French Foreign Minister 
Christian Pineau emphasized the impotence of the United Nations in the Middle East, 
the Egyptian threat to Israel, protection of the Suez Canal, and the danger of Soviet 
intervention, adding: ‘‘We have been sharply criticized for taking the initiative in 
launching military operations when we had not been attacked directly. From a strictly 
formal point of view, I am willing to recognize the merit of this criticism’’; but he 
added: ‘‘Everything leads us to believe that this stockpiled equipment (in Sinai) was 
waiting for the (Soviet) volunteers who at the chosen time, would have used it more 
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prise, British Ministers in Parliament suggested that the measures taken 
were justifiable because they had, at least for a time, stopped Soviet pene- 
tration and Egyptian aggressiveness.** Clearly, however, if such objectives 
motivated the British and French governments, the operation would con- 
stitute the use of force as an instrument of national policy and as a means 
for settling a dispute or situation, explicitly forbidden by the Kellogg- 
Briand Pact and the United Nations Charter. Such objectives do not 
constitute the instant and overwhelming necessity for defense which justi- 
fies the use of armed force in international relations. 

The same may be said of the four lines of justification formally urged. 
If the object was to stop hostilities between Israel and Egypt, it is difficult 
to see why the British and French should have vetoed the cease-fire order 
which had been accepted by a sufficient number of members of the Security 
Council, including all the other great Powers on October 30, 1956. Such 
a resolution was suggested by the Charter, and had for years been con- 
sidered the appropriate method of stopping hostilities such as those in 
Sinai. Under the Charter the Members cannot constitute themselves 
policemen to stop fights between others, without United Nations authoriza- 
tion. 

While the vital interest of Great Britain in the flow of traffic through 
the Canal cannot be questioned, it cannot be said that in nationalizing the 
Canal Egypt was guilty of an ‘‘armed attack’’ against Great Britain, which 
alone would justify defensive action under Article 51 of the Charter. Nor 
can it certainly be said that Egypt was guilty of violating international law 
or treaty in nationalizing the Canal. The British Government argued that 
the allusion to the Suez Canal Company in the preamble of the treaty of 
1888 gave that corporation international status, but this argument is highly 
problematical. The preamble suggests a purpose to make permanent and 
general the free use of the Canal, very imperfectly assured by the com- 
pany’s limited concession. This interpretation seems convincing when 
read with the explicit statement in the body of the treaty that the obliga- 
tions of the treaty would continue after the concession had expired. The 
Suez Canal Company, though it served an important public purpose, 
seemed to be a creature of Egyptian law operating in Egyptian territory, 
and so subject to the exercise of eminent domain by Egypt provided 
adequate compensation were paid. Egypt never denied its obligation to 
observe the treaty of 1888, and seems to have observed it during the period 
it operated the Canal from July to November, with exception of the dis- 
crimination against Israel. Egypt also indicated its intention to pay ade- 
quate compensation to the shareholders of the company. In any case, 
as noted in discussing the justification by Israel, the concept of defense in 


effectively.’’ See also speech by British Prime Minister Anthony Eden in the House 
of Commons and French Premier Guy Mollet in the French National Assembly on Oct. 
30, printed in the New York Times, Oct. 31. 

54 See Eden’s speech in London, Nov. 16, and statement of Foreign Minister Selwyn 
Lloyd in House of Commons, Dee. 3, respectively, printed in New York Times, Nov. 16 
and Dec. 4, 1956. 
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international law cannot apply to an alleged violation of a treaty right, 
not involving actual or immediately threatened attack upon territory, 
government agencies, or citizens. Great as the hazards to British welfare 
may have been in the nationalization of the Canal, these hazards were more 
distant and speculative than those which international law deems a justi- 
fication for military acts of self-defense. 

The same comment applies to the French interest in preventing propa- 
ganda inciting Algerian nationalism. While under certain circumstances 
propaganda stimulated by a foreign government hostile to the internal 
security of another state may be a breach of international law, this has 
not been deemed a danger permitting military attack upon the govern- 
ment supporting such propaganda. 

Two possible justifications, which were not urged, are those of ‘‘collec- 
tive self-defense’’ of Israel and consent of Egypt. If Israel was justified 
in invading Egypt as a measure of necessary self-defense, it might be said 
that Great Britain and France would be justified in coming to Israel’s 
assistance if requested as a measure of ‘‘collective self-defense.’’ The 
British and French, however, seem to have taken pains to avoid use of this 
justification. They denied any co-operation or collusion between them- 
selves and Israel. 

The Anglo-Egyptian Treaty of 1954 gave Great Britain the right to re- 
occupy bases in the Suez Canal Zone in certain circumstances, but these 
circumstances did not exist, and in any case, re-occupation of the Canal 
bases seemed, according to the treaty of 1954, to be contingent upon ex- 


plicit Egyptian request,®® which certainly was not made in this case. It 
therefore seems clear that neither of these two justifications could have been 
successfully urged. Sir William Vernon Harcourt, a distinguished British 
statesman of the 19th century, wrote in one of his ‘‘Historicus’’ letters 
to the London Times during the American Civil War: 


Intervention is a high and summary procedure which may sometimes 
snatch a remedy beyond the reach of law. Nevertheless, it must be 
admitted that, in the case of intervention as in that of revolution, its 
essence is illegality and its justification is its success."® 


Accepting this comment, the Anglo-French invasion of Suez cannot be 
justified legally and probably not politically. 


The Case of the Soviet Union 


j The Soviet Union claimed that its invasion of Hungary was a domestic 
' question for the Soviet Union and Hungary because it was covered by the 
Warsaw Pact of May 14, 1955, and the request of the Hungarian Goverr- 
| ment. 

The Warsaw Pact, it is true, does permit the Soviet Union to station 
troops in Hungary, provided it is ‘‘by agreement among the states and in 


55 Note 24 above. 
s¢ ‘* Historicus,’’ Letters on some Questions of International Law 41 (London, 1863). 
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accordance with the requirements of their mutual defense.’’°’ The War- 
saw Pact, like NATO and other collective self-defense agreements, contem- 
plates collective action for defense but only upon explicit request by the 
government needing defense. Was such a request made by the Hungarian | 
Government? It appears that before the attack, a member of the Hun- 
garian Government did make such a request, though the Prime Minister, 
Imre Nagy, denied his authority to do so. It is clear that after the invasion 
the government of Janos Kadar asked for Soviet assistance, but that, 
government seems to have been established only by assistance of Soviet 
arms.*® The consent of a state cannot be deduced from the request of a 
puppet government acting in its name but set up by foreign intervention. 
Doubtless, further impartial inquiry into the events in Hungary early in 
November would be expedient before finally branding the Soviet Union 
as an aggressor, but the refusal of the Soviet Government and the Kadar 
government of Hungary to heed the General Assembly’s cease-fire or to 
admit a United Nations investigating committee or the Secretary General, 
creates an overwhelming presumption that the Soviet Union was guilty of 
aggression. No effort appears to have been made by the Soviet Union 
to justify its action on the grounds of necessary self-defense. The Soviet 
territory was not threatened by events in Hungary. Doubtless there was a 
Soviet desire to maintain the satellite status of Hungary, but under inter- 
national law and the United Nations Charter, Hungary was entitled to 
sovereign equality with all other Members. Hungary is not a part of the 
Soviet empire. Consequently, unless Hungary, through the voice of an | 


adequately established government, requested Soviet aid in suppressing an 
internal rebellion, the Soviet action was aggression. 

It is to be noted that with the Soviet Government’s own definition of 
aggression,®® even such a request would not be a justification. According 
to this definition ‘‘the following may not be used as justification’’ for at- 
tack upon another state: 


The internal position of any state, as for example, any revolutionary 
or counter-revolutionary movement, civil war, disorder or strikes; the 
establishment or maintenance in any state of any political, economic or 
social system. 


The Soviet definition even included ‘‘indirect aggression’’ which among 
other things covered ‘‘promotion of internal upheaval in another state or a 


STArt. 4. 49 A.J.I.L. Supp. 194 ff. (1955). 

58 Note 11 above. 

5° First proposed in 1933 (League of Nations, Records of the Conference on Reduc- 
tion and Limitation of Armament, Ser. B, Vol. 2, p. 237), revived in 1950 (U.N. Doe. 
A/C. 1/608, Rev. 1) and expanded in 1953 (U.N. Doe. A/AC. 66/L.2/Rev. 1, and U.N. 
Doc. A/2638). This definition was included in treaties signed by the Soviet Union and 
eleven neighboring states at London, July 3, 1933. Manley O. Hudson (ed.), Inter- 
national Legislation, Vol. 6, pp. 410 ff. (Washington, Carnegie Endowment, 1937); also 
reprinted in 27 A.J.I.L. Supp. 192 ff. (1933). A similar definition was included in the 
“‘Sa’adabad Pact’’ concluded on July 8, 1937, among Iran, Iraq, Turkey and Afghanis- 
tan. Hudson, op. cit., Vol. 7, p. 822. 
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reversal of policy in favor of the aggressor.’’ With this definition in 
mind, the International Commission of Jurists at The Hague concluded 


that: 
The Soviet intervention in Hungary is ‘‘direct’’ and ‘‘indirect ag- 
gression’’ according to its own definition.” 
President Eisenhower’s comment seems applicable to all of the inter- 


vention discussed: 


The actions taken can scarcely be reconciled with the principles and 
purposes of the United Nations... 


60 Statement of Nov. 16, 1956, p. 6 (cited in note 11 above). 
61 Note 5 above. 
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SOME INTERNATIONAL AND LEGAL ASPECTS OF THE 
SUEZ CANAL QUESTION * 


By Txomas T. F. Huane 


Research Associate and Program Assistant, International Legal Studies, 
Cornell Law School 


I. INTRODUCTION 


The impact of the nationalization by the Egyptian Government on July 
26, 1956, of the Suez Canal Company (Compagnie Universelle du Canal 
Maritime de Suez) upon international affairs is still reverberating.' The 
questions of international law and other problems to which it gives rise 
are manifold, but this article will be restricted to an examination of four 
of them: first, the international and legal status of the Suez Canal Com- 
pany ; second, the nature and legal status of concession agreements which 
are referred to in the text of the Convention of October 29, 1888; ? third, 
the international status and control of the Suez Canal, particularly under 
the 1888 Convention; and fourth, the matter of compensation. 

The fundamental legal issues have been early defined and consistently 
maintained by the parties concerned.* The Egyptian Government asserts 
that the nationalization of the Suez Canal Company for a public purpose, 
accompanied by an offer to pay compensation, was a legitimate exercise of 
the powers of sovereignty, and was a matter which fell within its domestic 
jurisdiction.* The governments of the United States, the United Kingdom 
and France have conceded the general right of a state to nationalize con- 


* Parts of the materials used in this article are taken from a dissertation which the 
author is preparing for the degree of Doctor of Juridical Science at the Harvard Law 
School. 

1 See, e.g., The Suez Canal, A Selection of Documents relating to the International 
Status of the Suez Canal and the position of the Suez Canal Company November 30, 
1854—July 26, 1956 (London, Society of Comparative Legislation and International Law, 
1956); The Suez Canal Problem, July 26—-September 22, 1956 (Dept. of State Pub. 
6392, 1956); U.N. Docs. S/P.V. 734-743 (Sept. 26-Oct. 13, 1956); U.N. General As- 
sembly, Official Records, First Emergency Special Session, A/P.V. 561-572 (Nov. 1-10, 
1956) ; United Nations Review, Vol. 3, No. 5, pp. 19 ff., No. 6, pp. 10 ff., No. 7, pp. 28 
ff., 90 ff. (1956). 

? Hereinafter referred to as ‘‘1888 Convention’’ unless otherwise indicated. 

8 See, ¢.g., Egyptian Presidential Decree on the Nationalization of the Suez Canal 
Company, July 26, 1956, English translation in The Suez Canal Problem, op. cit. 30 ff., 
and in The Suez Canal, op. cit. 41-43; Tripartite Statement of Aug. 2, 1956, The Suez 
Canal Problem 34-35; The Suez Canal Company and Decisions Taken by the Egyptian 
Government on 26th July 1956 (published by the Suez Canal Company, 1956); Livre 
Blane sur la Nationalisation de la Compagnie Maritime du Canal de Suez, 8.A.E. (pub- 
lished by the Egyptian Government, Cairo, 1956); Exchange of Correspondence between 
the Suez Committee and the President of the Republic of Egypt regarding the future 
operation of the Suez Canal, Cairo, Sept. 3-9, 1956, Egypt No. 2 (1956), Cmd. 9856; 
and materials cited in note 1 supra. *U.N. Doc. 8/P.V. 736, p. 2. 


277 


278 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vo!. 51 


cerns which have the national character of the nationalizing state, pro- 
vided adequate, prompt and effective compensation is paid, but they chal- 
lenge the arbitrary and unilateral manner in which the Egyptian Govern- 
ment has exercised that right vis-d-vis the Suez Canal Company. In sub- 
stance, they claim that the Suez Canal Company has acquired an inter- 
national status (a) by virtue of the 1888 Convention, and (b) by virtue 
of the surrounding international factors, such as the international com- 
position of the shareholders of the Company, personnel, and the manner of 
the operation of the Suez Canal, which rendered an international public 
service to the world community.* On the other hand, the Egyptian 
Government maintains that the ‘‘former’’ Suez Canal Company was an 
Egyptian company.’ First there is raised the question: Does the Suez 
Canal Company in fact have an international status expressly by virtue 
of the 1888 Convention, or due to other circumstances? The term ‘‘inter- 
national’’ has been employed in at least two senses: (1) in the general 
descriptive sense signifying a transaction cutting across the boundaries of 
at least two states which is devoid of legal consequences; and (2) in the 
technical sense from which certain legal consequences flow, such as an 
international obligation arising from a treaty. Second, what is the law 
applicable to the Suez Canal Company? Is it solely Egyptian or also 
French, or also international law? If the Suez Canal Company has an 
international status in the technical sense arising out of the 1888 Con- 
vention, then its nationalization was ipso facto a violation of the inter- 
national obligations of Egypt under that treaty.® 


II. Tae INTERNATIONAL AND LEGAL STaTus OF THE SuEZ CANAL COMPANY 


In the light of the positions maintained by the states concerned, as 
outlined above, the legality of the nationalization of the Suez Canal Com- 
pany hangs upon the international and legal status of the company. 
The Egyptian Government claims that the ‘‘former’’ Suez Canal Company 


5See Tripartite Statement of Aug. 2, 1956, The Suez Canal Problem, op. cit. 35; 
statement of U. K. representative, U.N. Doc. 8/P.V. 735, pp. 3-17; statement of French 
representative, ibid. 17-24; and statement of U. 8. representative, U.N. Doc. 8/P.V. 738, 
pp. 6-13. 

¢See statements of U.K. representative in Security Council, U.N. Doe. S/P.V. 735, 
pp. 3-17; French representative, ibid. 17-24. 

7See statement of Egyptian representative in Security Council, U.N. Doe. 8/P.V. 
736, pp. 1-14 at p. 2. 

8 On the Suez Canal and Suez Canal Company generally, see 1 Fauchille, Traité de 
Droit International Public 294-339 (Part II, 1925); Recueil chronologique des actes 
constitutifs de la Compagnie Universelle du Canal Maritime de Suez (3rd ed., 1950) ; 
La Documentation Francaise, Notes et Etudes Documentaires, No. 2, 205, Aug. 16, 1956; 
Whittuck, International Canals (1920); Buell, The Suez Canal and League Sanctions 
(1935); Hallberg, The Suez Canal: Its History and Diplomatic Importance (1931); 
Schonfield, The Suez Canal in World Affairs (1953); Hoskins, ‘‘The Suez Canal as an 
International Waterway,’’ 37 A.J.I.L. 373 (1943); Siegfried, A., Les Canaux Inter 
nationaux et les Grandes Routes Maritimes Mondiales,’’ 74 Recueil des Cours de 1’A- 
cadémie de Droit International 18-42 (1949); Wilson, ‘‘Some International and Legal 
Aspects of the Suez Canal,’’ 21 Grotius Society Transactions 127 (1936). 
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was an Egyptian company and was subject to Egyptian law.* On the 
other hand, the governments of the United States, the United Kingdom 
and France *® unanimously assert that the Suez Canal Company has an 
international status, and that it is subject to international law: (a) by 
virtue of the 1888 Convention completing the system embodied in the 
concessions; (b) by virtue of the Declaration of 1873; and (c) by virtue 
of other surrounding international factors. In addition, the Government 
of France *' contends that the Suez Canal Company possesses a status 
sut generis, so that, in addition to its submission to Egyptian law, it was 
also amenable to French law and to public international law. 

The main significance of these arguments may be summarized as fol- 
lows: (1) if the Suez Canal Company has an international status in the 
technical sense of the term by virtue of the 1888 Convention, then its 
nationalization was ipso facto a violation of the Egyptian Government's 
international obligations according to public international law, even though 
it may be legal in accordance with the municipal law of Egypt; (2) simi- 
larly, if the Suez Canal Company has an international status by virtue 
of the Declaration of 1873, the same result would follow; (3) if the Suez 
Canal Company is subject to Egyptian law, and has Egyptian national 
character, its nationalization would be proper in accordance with Egyptian 
law, and any complaint against its nationalization would involve ex- 
haustion of local remedies followed by diplomatic espousal of the interests 
of the shareholders by their respective governments; *? (4) even if the Suez 
Canal Company were subject also to French law and other applicable law, 
excluding public international law, in its transactions and operation of 
the Suez Canal, this factor would not preclude its nationalization under 
Egyptian law; (5) under public international law, lege lata, an inter- 
national status acquired by the Suez Canal Company by virtue of the 
international character of its composition, organization, personnel, and 
utility service rendered to the world community, would not accord it the 
technical international status necessary for the application of public inter- 
national law, unless the question appeared before an international tribunal 
imbued with the power to decide the case ex aequo et bono." 


®U.N. Doc. S/P.V. 736, pp. 1-14 at p. 2; Egypt in 1956 was not on the list of states 
that have accepted the compulsory jurisdiction of the International Court of Justice 
in accordance with Art. 36(2) of the Statute of the Court. See I.C.J. Yearbook 1955- 
1956, pp. 34, 183 ff. 

10 See, e.g., U.K. representative statement, U.N. Doc. 8/P.V. 735, pp. 3-17; statement 
of French representative, ibid. 17-24; statement of U. 8S. representative, U.N. Doc. 
8/P.V. 738, pp. 6-13, and Tripartite Statement of Aug. 2, 1956, by the governments 
of the United States, the United Kingdom and France, The Suez Canal Problem, July 
26-September 22, 1956, pp. 34-35 (Dept. of State Pub. 6392, 1956). 

Doc. S8/P.V. 735, pp. 17, 18. 

120n diplomatic protection generally, see ¢.g., Borchard, The Protection of Citizens 
Abroad (N.Y., 1915); also J. Mervyn Jones, ‘‘Claims on Behalf of Nationals Who Are 
Shareholders in Foreign Companies,’’ 26 Brit. Year Bk. of Int. Law 225 (1949). 

18 See LC.J. Statute, Art. 38 (2); Judge Manley O. Hudson, The Permanent Court 
of International Justice, 1920-1942, pp. 615-618 (N.Y., 1943); Habicht, Power of the 
International Judge to Give a Decision Ex Aequo et Bono (1935). 
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The foregoing problems will be examined hereinafter from the following 
aspects: (a) the international status of the Suez Canal Company as 
affected by the 1888 Convention; (b) the international status of the Suez 
Canal Company as affected by the Declaration of 1873; (¢) international 
factors bearing on the international status of the Suez Canal Company; 
and (d) the law applicable to the Suez Canal Company: its submission to 
Egyptian, French and other laws. 


The International Status of the Suez Canal Company as Affected by the 
1888 Convention 


In the course of debate in the Security Council,’* the representative of 
the United Kingdom declared, inter alia, that the Suez Canal Company, 
‘although technically registered in Egypt, was in substance as in name an 
international company enjoying concessions built into an international 
treaty,’’ and the real issue, in his opinion, was the ‘‘sanctity of treaties and 
respect for international obligations.’’** He was apparently invoking the 
principle pacta sunt servanda. The representative of France also shared 
the view that the Suez Canal Company formed an essential part of the 
international system recognized by the 1888 Convention.*® The representa- 
tive of the United States asserted that the international law applicable 
to the question was the 1888 Convention."’ 

The burden of sustaining the contention that the Suez Canal Company 
has an international status consecrated by a particular treaty fell upon the 
shoulders of the representative of the United Kingdom. His thesis 
runs as follows: The preamble of the 1888 Convention declares that it was 
the desire of the Powers to establish a definite system designed to 


guarantee at all times, and for all the powers, the free use of the 
Suez Maritime Canal, and thus to complete the system under which 
the navigation of this canal has been placed by the Firman of His 
Imperial Majesty the Sultan, dated the 22nd February, 1866... .” 


This Firman (decree) ,”° entered into between the Suez Canal Company and 
the Viceroy of Egypt, confirmed the two previous concession agreements 
which had been granted in 1854 and 1856.2 Consequently, as a matter 
of accepted legal principle, if an instrument is concluded with the express 
purpose of ‘‘completing’’ a pre-existing system established by a prior in- 
strument, that system becomes the necessary basis for the subsequent 
instrument, and the pre-existing system is impliedly continued at least 


14 See U.N. Docs. 8/P.V. 734-743. 15 U.N. Doe. 8/P.V. 735, pp. 3, 7, 8. 

16 Ibid. 17, 19. 17 U.N. Doc. 8/P.V. 738, pp. 6, 8. 

18 See U.N. Doc. 8/P.V. 735, pp. 3-17. 

1979 Brit. and For. State Papers (1887-1888) 18 ff.; English translation in The 
Suez Canal Problem, op. cit. 16 ff.; also in 3 A.J.I.L. Supp. 123 (1909). 

20 Convention entre le Vice-Roi d’Egypte et la Compagnie Universelle du Canal 
Maritime de Suez, le 22 Février, 1866, 56 Brit. and For. State Papers (1865-1866) 277- 
283; English translation in The Suez Canal Problem, op. cit. 9-16; Recueil chrono 
logique des actes constitutifs de la Compagnie Universelle du Canal Maritime de Sues 
39-44 (Cairo, 1930). 

21 See English translation of texts in The Suez Canal Problem, op. cit. 1-3, 4-9; and 
The Suez Canal, op. cit. 1, 4. 
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for the period for which it was first established. The 1888 Convention 
assumed that the operation of the Suez Canal Company would continue 
at least for the full period provided for by the company’s concessions, 
especially in view of the fact that Article 14 of the 1888 Convention ex- 
pressly provides that the force of the treaty shall not be limited ‘‘by 
the duration of the Acts of Concession of the Universal Suez Canal 
Company.’’ 

On the other hand, the representative of Egypt contended that the mere 
fact that the 1888 Convention made mention of the concession agreements 
did not deprive them of their essentially private law character, and did not 
confer upon them the status of a treaty. Furthermore, he said, any 
alienation or limitation of Egypt’s sovereign rights respecting the Suez 
Canal would require an express stipulation in the 1888 Convention.* 

The representative of the United Kingdom was invoking the private 
law doctrine of incorporation by reference in instruments. Its application 
would have been stronger if the 1888 Convention had contained a state- 
ment that the concession agreement (Firman of February 22, 1866) formed 
an integral part of the treaty. The general principle of international law 
invoked by the Egyptian representative, namely, that acts in derogation of 
sovereignty must be expressly stipulated and may not be inferred, was 
applied in the case of Radio Corporation of America v. China,* an arbitra- 
tion involving the Chinese Government and an American corporation. 

Semantically, the word ‘‘complete’’ as used in the preamble, is sus- 
ceptible of at least the following interpretations: (1) that the pre-existing 
concessions system confirmed by the Firman has been completely absorbed 
in the international system established by the 1888 Convention so as to 
become an integral part of the latter treaty; (2) that the 1888 Convention 
is merely additive, in that the pre-existing concessions system and the 
international system together form a whole, with the two parts separable; 
and (3) even though the pre-existing concessions system is mentioned in 
the preamble, which concededly forms an integral part of the convention, 
nevertheless, not being in the dispositif, no legal significance can flow 
therefrom. 


The Legislative History of the Preamble of the 1888 Convention 


In view of the opposing interpretations advanced by the representa- 
tives of the United Kingdom and Egypt, it is permissible to resort to 
travaux préparatoires to discover the intent of the framers of the in- 
strument.25 When this is done the result is rather illuminating. 


22U.N. Doc. 8/P.V. 735, p. 3 at p. 6. Art. 14 of the 1888 Convention provides that 
“the engagements resulting from the present treaty shall not be limited by the duration 
of the Acts of Concession of the Universal Suez Canal Company.’’ The travaux prépar- 
atoires do not appear to support the view contended for. See infra, p. 282. 

See U.N. Doc. 8/P.V. 736, p. 1 at p. 7. 

243 Reports of International Arbitral Awards (hereafter cited as Int. Arb. Awards) 
1621 ff. 

*5See Kelsen, The Law of the United Nations xiii-xvii (Preface on Interpretation) 
(London, 1951). 
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The preamble of the 1888 Convention ** emanated from the draft con- 
vention formulated in 1885 by the International Commission ** which had 
been convened to draw up an international convention to guarantee free 
navigation of the Canal, based upon eight points contained in the Cir- 
cular which the British Government in 1883 had sent to the principal 
European Powers.** This Circular made no mention of the concession 
agreements or the Firman. 

The French draft preamble which formed the basis of discussion at 
the meetings of the Subcommission which considered the question read as 


follows: 


[The President of the French Republic and the Contracting Parties] 
being desirous of confirming by a conventional act the system under 
which the navigation of the Suez Canal has been placed since its origin 
by concessions of His Highness the Khedive and the Firmans of His 


Imperial Majesty the Sultan. . . .” 


The Turkish delegate expressed the view that the words ‘‘the concessions 
accorded by the Firman of His Imperial Majesty granted at the request 
of His Highness the Khedive,’’ were more in accordance with fact.*° The 
British delegate maintained that no mention of the concessions of the 
Khedive and the Firmans of the Sultan should be made in the preamble 
because they affected only merchant vessels, whereas the task of the con- 
ference was to draw up regulations for the passage of vessels of war. In 
his further opinion, which was expressly concurred in by the delegate of 
Austria-Hungary, the delegates assembled were not authorized to give 
sanction to the concessions and Firmans in question, and any mention of 
them in the preamble might indicate an indirect recognition of the respec- 
tive acts.** The French delegate declared that, out of respect for the 
regard of the Ottoman Porte for historical truth, mention should be made 
in the preamble of ‘‘the concessions of His Highness the Khedive’’ and 
‘the firmans granted by His Imperial Majesty the Sultan,’’ but conceded 
the forcefulness of the British delegate’s views.** The delegate of Austria- 


26 The Suez Canal Problem, op. cit. 16. The relevant part reads: ‘‘[The High Con- 
tracting Parties], wishing to establish, by a Conventional Act, a definite system destined 
to guarantee at all times, and for all the powers, the free use of the Suez Maritime 
Canal, and thus to complete the system under which the navigation of this canal has 
been placed by the Firman of His Imperial Majesty the Sultan, dated the 22nd Febru- 
ary, 1866 (2 Zilkadé, 1282), and sanctioning the Concessions of His Highness the 
Khedive . . 

27 See Correspondence respecting the Suez Canal International Commission with the 
Protocols and Procts-Verbaux of the Meetings, Egypt No. 19 (1885), State. C. 4599 
(1885). 

28 Extract from a Despatch from Earl Granville to Her Majesty’s Representatives at 
Paris, Berlin, Vienna, Rome, and St. Petersburg, Jan. 3 1883, Respecting the Suez 
Canal, ete. Egypt No. 10 (1885), State. C. 4335 (1885). 

29 Correspondence respecting the Suez Canal International Commission with the 
Protocols and Procés-Verbaux of the Meetings, Egypt No. 19 (1885), State. C. 4599 
(1885), p. 89. 

80 Ibid. 81 Ibid. 89-90. 


82 Ibid. 237. 
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Hungary was at first of the opinion that the Subcommission was not only 
charged with the task of ‘‘confirming’’ the existing system, but was also 
to ‘‘extend’’ or ‘‘complete’’ it, but, after hearing the views expressed by 
the British and French delegates, veered towards the British delegate’s 
point of view.* 

When the full Commission considered the draft text, no material changes 
were made in it and no statements or declarations were further made which 
would in any manner alter the sense or voeu of the Subcommission.** Also, 
in the ensuing negotiations and diplomatic exchanges which finally led to 
the signing of the Convention on October 29, 1888, at Constantinople, no 
further discussion of the preamble appears to have taken place.*® With 
minor alterations in wording, there is no material difference in the texts of 
the 1885 draft and the 1888 Convention.** 


The International Status of the Suez Canal Company as Affected by the 
Declaration of 1873 


Another international instrument cited as conferring an international 
status upon the Suez Canal Company is the Declaration made in 1873 by 
the Turkish Government.**’ In that year an International Commission 
met at Constantinople pursuant to an invitation by the Turkish Govern- 
ment to the maritime Powers to consider the question of the measurement 
of the tonnage of ships and the question of tolls. The Final Report of 
the Commission, which was formally drawn up and signed at Constanti- 
nople on December 18, 1873, had attached to it two declarations made by 
the Turkish delegate, which stated, inter alia: 


[T]he first delegate of Turkey . . . having been thereto authorized 
by his Government [declared]... . 

2. That no modification, for the future, of the conditions for the 
passage through the Canal shall be permitted, whether in regard to 
the navigation toll or the dues for towage, anchorage, pilotage, etc., 
except with the consent of the Sublime Porte, which will not take any 
decision on this subject without previously coming to an understanding 
with the Principal Powers interested therein.** 


All the delegates subsequently declared that they had been authorized by 
their governments to accept the provisions of the arrangements concluded, 
except for certain reservations made by the delegate of Holland. It has 


83 Ibid. 89. 84 See ibid. 237-243. 

*See 79 Brit. and For. State Papers (1887-1888) 498-534; also Correspondence 
respecting the proposed International Convention for Securing Free Navigation of the 
Suez Canal, Egypt No. 2 (1889), State. C. 5673 (1889). 

%6 See text of 1885 draft, supra, p. 282, and text of 1888 Convention, note 26 supra. 

*7 Despatch from the British Delegates on Tonnage at Constantinople, together with 
the Report and Recommendations of the Commission as to International Tonnage and 
the Suez Canal Dues. Commercial. No. 7 (1874), C. 943 (1874); The Suez Canal, 
op. cit. 45, 

%8 Despatch, cited above, p. 11. The Members of the Commission, in their order of 
signature were: Germany, Austria-Hungary, Belgium, Spain, France, Great Britain, 
Greece, Italy, Holland, Russia, Sweden and Norway, and Turkey. 
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been asserted that the above Declaration was a ‘‘clear recognition and con- 
firmation’’ of the interest of the user countries in the conditions of oper- 
ation of the Canal.** The fatal defect in the rationale of ‘‘clear recogni- 
tion and confirmation’’ lies in that fact that, if in fact the Suez Canal 
Company until then did not have an international status in the technical 
sense, then a condition precedent for the application of public international 
law would not have been fulfilled. 

However, the Turkish Declaration is also susceptible of another interpre- 
tation. Under the so-called ‘‘Ihlen doctrine’’ enunciated by the Perma- 
nent Court of International Justice in the case of The Legal Status of 
Eastern Greenland,*® the Declaration constituted legally binding inter- 
national obligations upon the Ottoman Porte, and hence upon Egypt. In 
the Eastern Greenland case, the Norwegian Minister of Foreign Affairs 
(Mr. Ihlen) had made a statement to the Danish Minister to the effect 
‘‘that the Norwegian Government would not make any difficulties in the 
settlement of this question [concerning the status of Greenland].’’** The 
Permanent Court of International Justice held that the Norwegian Govern- 
ment was bound by the Ihlen Declaration. It might be contended that the 
Declaration of the Turkish Government in 1873 established per se an ob- 
jective international status for the Suez Canal Company and that public 
international law would be applicable. In other words, notwithstanding 
the fact that the Suez Canal Company is an Egyptian company, the Dec- 
laration took the company out of the exclusive domestic jurisdiction of 
Egypt and made it a ‘‘subject’’ of international law. As the Permanent 
Court of International Justice has also declared in the case of The Tunis 
and Morocco Nationality Decrees? the dividing line between domestic 
jurisdiction of the state and its international obligation is an essentially 
relative question. Therefore, the nationalization of the Suez Canal Com- 
pany was a violation of the international obligations of Egypt in that it 
altered in a material manner the conditions of operation of the Canal 


International Factors Bearing on the International Status of the Suez 
Canal Company 


In addition to the express references made to international agreements 
discussed elsewhere in this article, various other international factors have 
also been adduced to establish the unique status of the Suez Canal Com- 
pany. One consequence of such a status has already been discussed; 
namely, the applicability of public international law to it. Another conse- 
quence contended for appears to be that such an international company 
with its unique status would not be subject to nationalization. Whether 
this would flow from a rule of public international law or as an exception 
to the municipal law respecting nationalizations is not made expressly clear. 

Thus, the French representative pointed out that during the period 
1856-1956, the Egyptian Government had concluded more than a hundred 
agreements with the company ‘‘as it would have done with a foreign 


89 U.N. Doc. 8/P.V. 735, p. 3 at p. 5. 40 P.C.1.J., Ser. A/B, No. 53. 
41 Ibid. 71. 42 P.C.I.J., Ser. B, No. 4. 
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power’’; also that the Egyptian Government had not applied the follow- 
ing laws to the Suez Canal Company: the Egyptian customs law; the 
1947 law on the repatriation of assets of companies, and the law regarding 
composition of Egyptian companies.** It is further asserted that the 
company is international by virtue of its capital, which is made up of 
securities issued in eight European capitals and printed in five languages; 
by virtue of its board of directors, which includes representatives of several 
nationalities ; and above all by virtue of its purpose, which is the operation 
of a public service of value to the entire world.** 
The Court of Alexandria is reported to have stated in 1940 that 


other undertakings have a purely national purpose, while that of the 
Canal Company is primarily universal in character, affecting the 
interests of all nations.*® 


It is also claimed that Egypt does not now have the right of a grantor over 
an international public service which had been conceded in the latter 
half of the nineteenth century by the principal European Powers.*® 

Under international law, lege lata, it does not appear that these inter- 
nationalizing factors, however important and valid they may be, can 
invoke the application of public international law to the present con- 
troversy. In its judgment in the Serbian Loans Cases in 1929, the 
Permanent Court of International Justice said: 


Any contract which is not a contract between States in their capacity 
as subjects of international law is based on the municipal law of some 
country.*’ 


Also, in a report of the League of Nations Committee for the Study of 
International Loan Contracts made in 1939, the Committee was of the view 
that: 


Every contract which is not an international agreement—i.e., a treaty 
between States—is subject (as matters now stand) to municipal 
law... 


However, it is believed that these internationalizing factors, inherent in 
concessions of international importance, constitute cogent and persuasive 
arguments for the application of public international law. They constitute 
“points of contact’’ or ‘‘connecting factors’’ which a municipal or an 
international tribunal, applying established rules of conflict of laws, would 
take into consideration in trying to find and apply the proper law of the 
contract or transaction.*® It is arguable that, in the light of these inter- 


U.N. Doe. S8/P.V. 735, pp. 17, 18. For some of the instruments mentioned, see 
Recueil chronologique des actes constitutifs de la Compagnie Universelle du Canal 
Maritime de Suez (1950). 44 U.N. Doc 8/P.V. 735, pp. 17, 18. 

4 Ibid. 46 Ibid. at 19. 

“P.C.LJ., Ser. A, Nos. 20/21 at p. 41; see also Brazilian Loans Case, P.C.I.J., Ser. 
A, No. 20. 

*8 League of Nations Doc. C.145. M.93. 1939. 2.A., p. 21 ({[May 12] 1939). 

“See generally, ¢.g., 2 Beale, Conflict of Laws 1042 ff.; Dicey’s Conflict of Laws 
579 ff. (6th ed., 1949); G. C. Cheshire, International Contracts (Glasgow, 1949) ; 
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nationalizing factors, ‘‘the general principles of law recognized by civilized 
nations’’ ought not to allow the application of Egyptian law only, but 
that the rights of the parties should be governed by public international 
law. Where a concession agreement calls for continuing performance over 
a long period, it transcends the bounds of mere legal rights and legal 
obligations, especially when that performance has been faithfully dis- 
charged by the concessionaire.*° 


The Law Applicable to the Suez Canal Company: Its Submission to 
Egyptian, French and Other Applicable Laws 


The Government of France has also contended that, because of its unique 
status, the Suez Canal Company is amenable not solely to Egyptian law, 
but also to French and international law.*? The main significance of the 
applicability of these various laws has already been noted above. It is 
proposed here to examine generally what laws, other than public inter- 
national law, might be applicable, and in what jurisdictions proceedings 
might be instituted.*? 

It was generally recognized at the time that the Khedive of Egypt, 
under the suzerainty of the Ottoman Porte, had legal capacity to grant the 
concessions for the construction of the Canal, subject to ratification by the 
Porte.** Both the original concessions agreement and the second ‘‘defini- 
tive’’ one modifying it were in the form of a unilateral grant signed 
only by the Khedive of Egypt, which expressly stipulated that the con- 
cessions were subject to ratification by the Ottoman Porte, in compliance 
with formalities of Turkish law.** Negotiations for the ratification lasted 
ten years. Finally, the French Ambassador at Constantinople, upon in- 
structions of the French Ministry of Foreign Affairs, in concert with a 
Minister of the Ottoman Porte, was instrumental in preparing a third 
concession agreement signed on February 22, 1866, which confirmed the 
two earlier ones. The last one was in the form of a bilateral agreement 
between the Khedive of Egypt and the Suez Canal Company represented 


F. A. Mann, ‘‘The Law Governing State Contracts,’’ 21 Brit. Year Bk. of Int. Law 
11 ff. (1944); P. C. Jessup, A Modern Law of Nations 139 (1944); F. A. Mans, 
‘‘The Proper Law of the Contract,’’ 3 International Law Quarterly 60-73 (1950); 
J. H. C. Morris, ‘‘The Proper Law of a Contract: A Reply,’’ ibid. 197-207; F. A. 
Mann, ‘‘The Proper Law of the Contract: A Rejoinder,’’ ibid. 597-604. 

50 See infra, pp. 289 ff. 

61 U.N. Doc. 8/P.V. 735, pp. 17, 18; also see decisions of the Egyptian Mixed Courts 
recognizing the special status of the Suez Canal Company, ¢.g., Compagnie Universelle 
du Canal Maritime de Suez v. Campos, Egypt, Cour d’Appel Mixte, 1947, 59 Bulletin de 
Législation et Jurisprudence Egyptiennes (Pt. 2) 219; Credit Alexandrin v. Compagnie 
Universelle du Canal Maritime de Suez, Egypt, Cour d’Appel Mixte, 1940, 52 ibid. 
(Pt. 2) 185. 

52 On the legal status of the Suez Canal Company generally, see 1 Fauchille, Traité 
de Droit International Public (Pt. II) 294-339 (1925); 2 La Pradelle et Politis, 
Recueil des Arbitrages Internationaux 355 (1932). 

58 See Schonfield, The Suez Canal in World Affairs 20 (1953). 

54 See The Suez Canal Problem, op. cit. 3, 9. 
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by Mr. de Lesseps.** It was not in the form of a treaty, and was con- 
firmed by a Firman of the Ottoman Porte of March 19, 1866.5 Juridically, 
the two earlier agreements were invalid without the ratification of the 
Porte. However, Mr. Ferdinand de Lesseps, after the establishment of 
the Suez Canal Company, commenced construction of the Canal before 
their ratification. The Ottoman Porte was of the view that his action 
was illegal and in 1863 demanded that Mr. de Lesseps cease construction 
under threat of use of force, although the Khedive of Egypt had at least 
acquiesced in his action. It was only with the intervention of Napoleon 
III, the Emperor of France, that the dispute was settled in 1864." 

In these various agreements the terms ‘‘le contrat,’’ ‘‘convention,”’ 
“Actes de concession,’’ were used interchangeably. Mr. de Lesseps referred 
to the concession agreements as a simple ‘‘contract,’’ a ‘‘ public contract’’ and 
a ‘‘contract ratified by the Firman of the Suzerain Power,’’ and as a ‘‘bi- 
lateral contract.’’ The term ‘‘firman of concession’’ has also been used. 

Under the Charter (Statuts) ** of the company which was annexed 
to the Firman of the Viceroy of Egypt in 1856, the company was con- 
stituted, with the approval of Egypt, as a joint-stock company (Société 
anonyme) ‘‘analogous to joint-stock Companies authorized by the French 
Government, and governed by the principles of the latter companies.’’ °° 
The Charter further provided that the company, although it would have 
its seat (siége social) at Alexandria, was to have its administrative head- 
quarters (domicile administratif) in Paris and was to submit to suit 
(attributif de juridiction) in that city.°° The 1866 Concession Agree- 


ment further provided that the company, ‘‘being Egyptian, is governed 
by the laws and customs of the country.’’* Questions involving the 
status and internal affairs of the company were to be governed by French 
law applicable to joint-stock companies, and were in the first instance 
to be submitted to arbitrators in France, ‘‘subject to appeal, as over- 


? 


arbitrator, to the Imperial Court in Paris.’’ Disputes in Egypt between 
the company and third parties were to be governed by local law and by 
treaties, applied by local tribunals. Disputes arising between the company 


55 See Correspondence relative to the Question of the Suez Canal, with the Procés- 
Verbaux of the Meetings held by the International Commission at Constantinople. 
Commercial. No. 19 (1874), C.1075 (1874), pp. 7-8. 

5¢See Recueil chronologique des actes constitutifs de la Compagnie Universelle du 
Canal Maritime de Suez 45 (Cairo, 1930). 

57 See Schonfield, op. cit. 40; 1 Fauchille, Traité de Droit International Public (Pt. 
IT) 294-304 (1925); Sentence Arbitrale de S. M. Napoleon III, Empereur des Frangais 
(6 Juillet 1864), Recueil . . . de la Compagnie Universelle du Canal Maritime de Suez, 
op. cit. 35; Sentence Arbitrale de 1’Empereur des Francais, sur le Compromis relatif au 
Canal de Suez, le 6 Juillet 1864, 55 Brit. and For. State Papers (1864-65) 1005-1021 
(1870). 

58 See Statuts de la Compagnie Universelle du Canal Maritime de Suez, le 5 Janvier, 
1856 (hereinafter referred to as ‘‘Statuts’’), 55 Brit. and For. State Papers (1864-65) 
981, 985 (1870); Recueil . . . de la Compagnie Universelle du Canal Maritime de Suez, 
op. cit. 12-27; The Suez Canal, op. cit. (note 1 above) 11. 

 Statuts, Arts. 1, 73. 60 Statuts, Art. 73. 


* Concession Agreement of Feb, 22, 1866, Art. 16. The Suez Canal Problem, op. cit. 
15, 
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and the Egyptian Government were to be submitted to local courts apply- 
ing local law. Where all the parties were foreigners, litigation between 
them would be conducted ‘‘according to established rules.’’ * 

Analytically, the applicable law would be Egyptian, French, and extra 
territorial law under the capitulatory system, as well as other applicable 
law in accordance with established rules of conflict of laws. Even if the 
dispute were tried before an international tribunal applying public inter- 
national law, as Judge Manley O. Hudson has observed, 

the general principles of law recognized by civilized nations [may] 
include some principles of private international law.** 

It was early established that interpretation of the terms of the concession 
agreements would be solely within the jurisdiction of the Egyptian 
courts. Thus on October 28, 1872, the Tribunal of Commerce of the Seine 
handed down a decree in favor of the French company Messageries Mari- 
times, which had instituted an action in that tribunal to contest the right 
of the Suez Canal Company under the 1856 Concession Agreement to 
change the manner of levying tonnage dues. Mr. de Lesseps contested 
the jurisdiction of any foreign tribunal to interpret the provisions of the 
Concession Agreement.* The Ottoman Porte concurred by stating that 


the Suez Canal Company, whose principal seat is established at Alex- 
andria, is Egyptian, and as such is amenable to the laws and customs 
of the Empire.* 


Upon appeal, the case was dismissed on technical grounds. 

In 1874, for the first time, the construction of the term ‘‘local tribunals” 
was raised on the issue whether disputes involving the Suez Canal Company 
were to be heard before the French Consular Court or before the local 
Egyptian courts. An Egyptian company had instituted suit against the 
Canal Company in the Mixed Tribunal of Commerce at Alexandria. Since 
the opening of the Canal for traffic, all actions against the Suez Canal Com- 
pany as defendant had been tried in the French Consular Court, although 
when the company was the plaintiff, actions were brought in the local 
courts when the defendants were foreigners or Egyptians.** During this 
early formative period both the French and British governments were of 
the view that the Suez Canal Company was Egyptian, and was subject to 
the jurisdiction of local Egyptian courts.*® The Suez Canal Company 
eventually submitted to the jurisdiction of local Egyptian courts. 

According to the Egyptian Government,” in more recent times, specif- 


62 Ibid. 

63 On the Mixed Courts of Egypt generally, see Brinton, The Mixed Courts of Egypt 
(New Haven, 1930). 

64 Manley O. Hudson, The Permanent Court of International Justice, 1920-1942, 
p. 621 (1943). 

65 See Correspondence relative to the Question of the Suez Canal, with the Procts 
Verbaux of the Meetings . . . Commercial No. 19 (1874), C.1075, pp. 20, 30, 83-84. 

66 Ibid. 21. 67 Ibid. 165. 

68 Ibid. 8. 69 Ibid. 15-16, 80-81. 

70 U.N. Doc. 8/P.V. 736, pp. 1, 6; see also Comp. des Messageries maritimes v. Comp. 
Universelle du Canal Maritime de Suez, Sirey, Rec. Per., 1874, I, 145; Cie. Havraise 
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cally in 1925, 1931, 1939, and in 1942, the United Kingdom Government 
had recognized the Egyptian national character of the Suez Canal Com- 
pany and its submission to Egyptian law. The Suez Canal Company main- 
tains an office both at London and at New York City. New York law re- 
quires that a foreign corporation doing business in New York must first 
obtain a certificate of authority from the Secretary of State before it can 
legally transact business.7* There is also procedure available in New 
York for the appointment of a receiver of domestic assets of a foreign 
corporation that has been ‘“‘liquidated or nationalized.’’** No reported 
ease has been found as yet adjudicating the extraterritorial effect of the 
Egyptian nationalization decree.” 


III. Tae Nature Leagau Status or Concession AGREEMENTS 


Agreements between the government of a state and an individual or 
business association not possessing the nationality or the national character 
of that state, as in the case of the concession agreements of the Suez Canal 
Company, are of recent development in international law. It is only 
in still more recent times that international arbitrations and decisions 
involving expropriations or nationalizations of such concessions, owned 
wholly or predominantly by foreign nationals, can be found. Oil in the 
Middle East, Latin America and Africa, and basic minerals and other 
extractive products in all parts of the world are exploited under the con- 
eessions system. The vital effect which concessions have upon world 
economy, and in other spheres, warrants at least a brief consideration of 
the nature and legal status of concession agreements. 


Péninsulaire v. Cie. du Canal Maritime de Suez, Feb. 15, 1924, Court of Appeal of Paris, 
Dalloz, Rec. Heb., 1924, p. 189; Case of Debbah et Consorts, June 4, 1925, Mixed Court 
of Appeals of Alexandria, 37 Bulletin de Législation et Jurisprudence Egyptiennes 
(Pt. II) 466; J. Shallam & Sons v. Compagnie Universelle du Canal Maritime de Suez, 
June 18, 1931, Mixed Court of Appeal of Alexandria, 23 Gazette des Tribunaux Mixtes 
@’Egypte (1932-1933) 304, Annual Digest and Reports of Public International Law 
Cases, 1931-1932, Case No. 137; Crédit Alexandria v. Hoirs Setton et Consorts, Sept. 26, 
1940, 52 Bulletin de Législation et Jurisprudence Egyptiennes (Pt. II) 185; Case of 
Guiseppe Campos et Consorts, May 17, 1947, 59 ibid. (Pt. II) 219. 

1 See text of excerpt alleged by the Egyptian Government to be from Memorandum 
of the Agent of the British Government to the Mixed Court of Appeals of Alexandria 
in 1939, in U.N. Doe. S/P.V. 736, pp. 1, 5-6. The outcome of the case is not stated. 
The statement, on its face, appears rather damaging to the British case, especially the 
following language: ‘‘It [the Suez Canal Company] is Egyptian because it is granted a 
concession which has for its object Egyptian public assets and because its legal principal 
centre is in Egypt. It would be a legal anomaly to consider the Company at one and 
the same time Egyptian and non-Egyptian, i.e., universal. Such definition contradicts 
the general principles of law.’’ 72 N.Y. General Corporation Law $210. 

8 N.Y. Civ. Prac. Act. § 977 (b), (b) (1), (b) (19). 

On extraterritorial effect of nationalizations and expropriations generally, see Ed- 
ward D. Re, Foreign Confiscations (1951); Ignaz Seidl-Hohenveldern, Internationales 
Konfiskations und Enteignungsrecht (1952); ‘‘Probleme des Internationalen Kon- 
fiskations- und Enteignungsrechtes,’’ 83 Journal du Droit International 380 ff. (1956) ; 
Kunz, ‘‘The Mexican Expropriations,’’ Contemporary Law Pamphlets, New York 
University, Series 5, No. 1 (1940); Rado, ‘‘ Czechoslovak Nationalization Decrees—Some 
International Law Aspects,’’ 41 A.J.I.L. 795 ff. (1947). 
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The more recent nationalizations of major economic concessions, for ex- 
ample, the Anglo-Iranian Oil Company, the Patino tin mines in Bolivia, and 
now the Suez Canal Company, have a deterrent effect on international in- 
vestments by nationals of capital-exporting countries in economically un- 
developed areas which are necessary for world economic progress. It is 
believed that there should be adopted a rule sui generis applicable to con- 
cessions based upon ‘‘general principles of law recognized by civilized 
nations’’ which would not subject them to any particular system of private 
law, but to public international law, the law of nations. 

In the award given in 1930 in the Lena Goldfields Ltd., Case, involving 
a concession to which the Soviet Union was at least a nominal party, it was 


stated : 


“But it was submitted by him [counsel for Lena] that for other pur- 
poses the general principles of law such as those recognized by Article 
38 of the Statute of the Permanent Court of International Justice at 
the Hague should be regarded as ‘‘the proper law of the contract”’ 
and in support of this submission counsel for Lena pointed out that 
both the Concession Agreement itself and also the agreement of 
June, 1927, whereby the coal mines were handed over, were signed not 
only on behalf of the Executive Government of Russia generally but 
by the Acting Commissary for Foreign Affairs, and that many of the 
terms of the contract contemplated the application of international 
rather than merely national principles of law. In so far as any 
difference of interpretation might result the Court holds that this 


eontention is correct.”® 


The nationalization of the Suez Canal Company is, therefore, an a fortiori 
ease. Also, in the award given in 1951 by Lord Asquith in the arbitra- 
tion between Petroleum Development (Trucial Coast), Limited, and the 
Ruler of Abu Dhabi, respecting a declaration in the concession agreement 
that ‘‘[the parties] base their work in this Agreement on goodwill and 
sincerity of belief and on the interpretation of this Agreement in a fashion 
consistent with reason,’’ the arbitrator concluded that the terms of the 
concession prescribed ‘‘the application of principles rooted in the good 
sense and common practice of civilized nations—a sort of ‘modern law of 
nature.’ ’’*® The proposal of an International Loans Tribunal, annexed 
to the report of the League of Nations Committee on International Loan 
Contracts of May 12, 1939, included a provision that the tribunal should 
adjudicate 

on the basis of the contracts concluded and of the laws which are 

applicable . . . as well as on the basis of the general principles of 

law.*? 
The gap on this subject in the present legal order of the world community 
has been recognized in the Survey of International Law prepared by the 
Secretariat of the United Nations in 1949 for the use of the International 
Law Commission, which states that ‘‘while the principle of respect for 


75 36 Cornell L. Q. 42, 50 (1950). 7668 Law Quarterly Review 28-30 (1952). 
77 Report of the League of Nations Committee én International Loan Contracts, 
League of Nations Doc. C.145.M.93. 1939. II.A, at p. 41. 


( 
I 
0 
] 
ce 
19 
It 
law 
78 
79 
80 
81 
82 
and 
4 ( 
156-] 
Mage 


1957 ] LEGAL ASPECTS OF THE SUEZ CANAL QUESTION 291 


private rights forms part of international law, there is no adequate meas- 
ure of certainty with regard to its application to various categories of 
private rights’’ such as those founded ‘‘in concessionary contracts.’’ * 
The term ‘‘concession”’ is not a term of art, and in the general sense em- 
braces franchise, approbation, license, patent, charter, monopoly, grant, 
admission and concession.’® There is a variety of opinion regarding its 
nature. Gidel, citing the definition of Aucoc,*® defines a concession as 


a contract by which one or several persons are engaged to execute 
certain work in consideration of being remunerated for their effort 
and expenses, not by a sum of money paid directly to them by the 
administration after the completion of the work, but by the receipt 
of a return levied for a more or less lengthy period of time on the 
individuals who profit from the work.® 


Mosler defines a concession as ‘‘the grant to an individual of rights under 
municipal law which touch public interest,’’ and states that beyond this 
the term ‘‘concession’’ has no fixed legal meaning.**? Keith observes that 
treaty practice has been to treat a concession as merely a form of private 
eontract.** In 1927, the German representative on the Permanent Man- 
dates Commission declared that a concession was a one-sided right which 
depended on the sovereignty of the state, that the conditions of the con- 
cession were similar to those of a private contract, and assimilated it to 
European administrative contracts to which a government was a party. 
In his opinion, a concession might not be altered except to the advantage 
of the state.** The Report of the Transvaal Concessions Commission of 
1901 did not define the term ‘‘concession’’ but proceeded to treat con- 
eessions as forms of administrative contracts.** 

Concessions granted by the Soviet Union to foreigners during the period 
1922-1927 were treated as exemptions from the prevailing legal order. 
It was stated : 


. . . [A] concession is a contract of the sovereign government with 
its class enemy—a foreign capitalist. ... From the legal point of 
view, a concession implies an element of exemption from the general 
regime established by law. A concessionaire is granted rights with 
regard to the exploitation of the object of concession (in industries, 
concessions with regard to the industrial enterprise) which under 
general laws are not granted to a private business.** 


Juridically, the term ‘‘concession’’ might signify (1) in international 
law, a grant by one state to another of political rights within its territory, 


"®8U.N. Doe. A/CN.4/1/Rev. 1, p. 28 (1949). 

See, generally, Feilchenfeld, 4 Encyclopedia of the Social Sciences 154. 

® Aucoe, Conférence sur les Droits administratifs, Vol. II, p. 269. 

"1 Gidel, Des Effets de 1’Annexion sur les Concessions 123 (1904). 

* Hermann Mosler, Wirtschaftskonzessionen bei Anderung der Staatshoheit 79 (1948). 

*" Arthur B. Keith, The Theory of State Succession with Special Reference to English 
aad Colonial Law 66. 

“ Official Records of the Permanent Mandates Commission, Session XII (1927), pp. 
156-157, 85 Brit. Parl. Papers, Cd. 623, 624 and 625. 

**Viadimir Gsovski, Soviet Civil Law, Vol. II, p. 68, citing Karass, Concession, 
Magerovsky, Fundamentals of Soviet Law 356, 358 (in Russian, 2d ed., 1929). 
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as in the case of international concessions in China; *’ or (2) in municipal 
law, a grant of exclusive or non-exclusive rights, privileges or franchise, 
affecting public interest, to an individual, a public or private corporation, 
a state or other governmental body, or a mixed ‘‘public-private’’ corpora- 
tion with the state and the private party as joint concessionaires.** The 
second group embraces grants or concessions made under the terms of 
international treaties,®® and grants by the state, in the free exercise of its 
sovereignty or public powers, for the purpose of making attractive condi- 
tions for the investment of foreign capital by giving special privileges 
to the concessionaires in the form of tariff and tax exemptions, right of 
eminent domain, the guarantee of a minimum return on the capital in- 
vested, et cetera. 

Buell attributes the existence of concessions partly to the insistence of 
foreign investors upon controlling the expenditure of money lent for in- 
dustrial purposes. This control usually takes the form of a concession, 


which is 


a privilege granted by a government to an individual or group, of 
developing certain resources or of constructing certain public works.” 


Concessions of this type were granted by governments in the Balkan coun- 
tries, in the Near East, in China, in Mexico and throughout Latin America. 

Generally, the concession or grant is of economic rights of a public or 
semi-public character, with or without consideration, over a defined area, 
for a definite or indefinite period of time, ranging from as short as 4 or 
5 years to 30, 50, 70, 99 years or in perpetuity, by a governmental body 
which may be a unitary state, a component state, a federation, a province. 
a district or a municipality or a native chief of a colony. 

An outstanding characteristic of the concession is that the grant is not 
made under legal compulsion, but at the absolute discretion of the con- 
ceding state. If this element of discretion is lacking, then in the strict 
sense, the grant is not a concession. That political pressure and indirect 
means might have been exerted to secure the grant does not necessarily 
invalidate the concession if the laws of the conceding state have been 
complied with. 

The subject-matter of concessions falls into two main categories: (1) 
public utilities and (2) the exploitation of natural resources. Almost any 
kind of economic activity may be the subject of a concession. The ex 
ploitation of natural resources covers petroleum and other hydrocarbons, 
minerals, coal, timber, rubber, agricultural products and others too numer- 
ous to mention. In the public utilities field they embrace cables, tele 


87 See W. W. Willoughby, Foreign Rights and Interests in China (Baltimore, 1930). 

88 See generally, A. Blondeau, La Concession de Service Public (Paris, 1933); ® 
Bullrich, La Naturaleza Juridica de la Concesién de Servicios Publicos; Philippe Develle, 
La Concession en Droit International. 

89 See, ¢.g., Act of Algeciras, signed April 7, 1906, 24 Hertslet, Commercial Treaties 
742; English translation in 2 Malloy, Treaties of the United States 2157, 2178; } 


A.J.I.L. Supp. 47 (1907). 
0 Raymond L. Buell, International Relations 397-398 (1925). 
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graphs, shipping, roads, air transportation and the transportation of pil- 
grims, to mention but some of them. The concession may also be a 
monopoly on canal building, import and export trade or may be general 
commerce. The Suez Canal was a monopoly.” In the more important 
concessions the principal grant may be supplemented by auxiliary rights, 
such as rights over land, right of eminent domain, exemption from taxa- 
tion and customs dues for a stipulated period or for the duration of the 
concession, right to exploit mines together with the operation of railways, 
stations and other appurtenances. 

No legal significance can be attached to the term applied to the instru- 
ment embodying the concession. Thus, in 1670 King Charles II issued a 
‘Royal Charter’’ for incorporating the Hudson’s Bay Company, granting 
‘unto them [the grantees] and their successors the sole trade and com- 
merce of all those seas, straits, bays ete.’’®*? In 1825, there was an ’’Act 
of the British Parliament Relative to the Levant Company’’ which re- 
pealed certain acts relating to the Governor and Company of Merchants 
of England trading to the Levant Seas.** In 1838 there was a ‘‘Crown 
Grant’’ to the Hudson’s Bay Company of the exclusive trade with the 
Indians in certain parts of North America.** In 1827 there was signed a 
“eontract’’ by the ‘‘Supreme Government of the federal republic of 
Central America, of the one part, & Charles de Beneski agent of the New 
York Company of the other part’’ for the construction of a canal.** For 
the operation of its cables, the Submarine Telegraph Company received a 
“Charter’’ from the British Government in 1853; °° a telegraph ‘‘Con- 
vention’’ with France; °*’ and a ‘‘Concession’’ from the King of Denmark 
in 1857.°° The British Administration in Palestine during the period of 
the Mandate entered into ‘‘An Agreement’’ for the Tiberias Baths con- 
cession ; °° a ‘‘Deed’’ of concession for the extraction of salts and minerals 
in the Dead Sea; '°° and a ‘‘Convention’’ regulating the transit of mineral 
oils of the Iran Petroleum Company through Palestine.’ In 1933 the 
Persian Government and the Anglo-Persian Oil Company concluded an 
“Agreement’’ embodying the oil concession.*°* The French text of the 
agreement employed ‘‘Convention’’ interchangeably with ‘‘concession’’ and 
the British Memorial in the Anglo-Iranian Oil Company case submitted to 
the International Court of Justice '® referred to the 1933 Agreement as the 


"See Opinion of the Egyptian Conseil d’Etat, May, 1883, in 10 Journal de Droit 
International Privé (Clunet) 321 (1883). 

33 Brit. and For. State Papers (1844-45) 1364-1376. 

12 ibid. (1824-25) 531-535. 9433 ibid. (1844-45) 1377-1382. 

**3 Manning, Diplomatic Correspondence of the United States, Inter-American Af- 
fairs, 1831-1860, p. 94. 

56 Brit. and For. State Papers (1865-66) 1865. 

Ibid. 348, 98 Ibid. 368. 

* Report [to the Permanent Mandates Commission] on the Administration of Pales- 
tme and Transjordan for the year 1929, p. 194. 

100 Ibid. 182. 101 Idem. for the year 1930, p. 230. 

12 League of Nations Official Journal, 1932, pp. 289 ff. 

8 Anglo-Iranian Oil Company Case—Pleadings, Oral Arguments, and Documents 
(LOS, 1952). 
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‘Concession Convention’’ which had a double character: on the one hand, 
as a ‘‘contract’’ operating between the Iranian Government and the 
Anglo-Iranian Oil Company, and on the other hand, as an ‘‘implied 
agreement’’ between the Iranian and British governments, fully operative 
as creating an obligation in international law. The International Court of 
Justice, however, rejected this contention.*** The general practice in Latin 
American countries requires that a concession agreement be ratified by the 
lgislature, and it is termed a ‘‘contract ad referendum.’’ >” 

A number of international arbitral and World Court decisions involving 
concession agreements have almost invariably upheld the binding legal 
obligations which arise under such agreements. 

An outstanding arbitration was the Delagoa Bay Railway case, in which 
the parties were the United States and Great Britain against Portugal, 
growing out of the latter’s cancellation in 1889 of the railway concession 
in Africa. The award of compensation was made by three Swiss jurists in 
1900.°% This case is of special interest because, though the railway 
company was Portuguese, the beneficial ownership was in the hands of 
British and American nationals.’ 

The Delagoa Bay Railway case was relied on in the El Triunfo case 
before a United States-El Salvador arbitral tribunal in 1902.'°* In this 
case, compensation was awarded to American nationals, who were beneficial 
owners of a concession operated by a Salvadoran company with respect to 
steam navigation in the port of El Triunfo, after the cancellation of the 
concession by El Salvador. The Tribunal stated, inter alia: 


It is abhorrent to the sense of justice to say that one party to a 
contract, whether such party be a private individual, a monarch, or a 
government of any kind, may arbitrarily, without hearing and with- 
out impartial procedure of any sort, arrogate the right to condemn 
the other party to the contract, to pass judgment upon him and his 
acts, and to impose upon him the extreme penalty of forfeiture of 
all his rights under it, including his property and his investment of 
capital made on the faith of that contract.’ 


The abortive Treaty of Peace with Turkey, signed at Sévres, August 10, 
1920,**° contained in Articles 310-315 elaborate provisions concerning con- 
cessions granted by the Turkish Government before October 29, 1914. 
These provisions served as the basis of the Protocol Relating to Certain 
Concessions Granted in the Ottoman Empire, concluded at Lausanne on 


104 Anglo-Iranian Oil Co. Case (Jurisdiction), Judgment of July 22, 1952, [1952] 
LC.J. Rep. 93 at 112; 46 A.J.L.L. 737 at 748 (1952). 

105 See, ¢.g., Sales of British-owned railways in Argentina and Uruguay, Brit. Parl. 
Papers, Cmd. 7405, 7629; Concession for the Construction of the Railroad Across the 
Isthmus of Panama (1847), 42 Brit. and For. State Papers (1852-1853) 1333-1352. 

106 U. 8. Foreign Relations, 1900, p. 903. The contentions of the parties are set out 
in 2 Moore, International Arbitrations 1865-1899. 

107 See J. M. Jones, in 26 Brit. Year Bk. of Int. Law 229-231 (1949). 

108 U. 8. Foreign Relations, 1902, pp. 838, 857, 859, 862. 

109 Ibid. 871-872. 

11029 Hertslet, Commercial Treaties 1126; 15 A.J.I.L. Supp. 179 (1921). 
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July 24, 1923, and brought into force in 1924..% In Article I of the 
Protocol, the British Empire, France, Italy, Greece, Rumania, the Serb- 
Croat-Slovene State, and Turkey, agreed that: 
Concessionary contracts ... duly entered into before the 29th 
October, 1914, between the Ottoman Government or any local authority 
.. . and nationals (including companies) of the contracting Powers, 
other than Turkey . . . are maintained. 
Article 9 of the Protocol provides that the state acquiring territory de- 
tached from Turkey 
. is fully subrogated as regards the rights and obligations of 
Turkey towards the nationals of the other contracting Powers, and 
companies in which the capital of nationals of the said Powers is pre- 
ponderant, who are beneficiaries under concessionary contracts entered 
into before the 29th October, 1914, with the Ottoman Government or 
any local Ottoman authority. 
Four cases involving the application of Article 9 were decided by the 
Permanent Court of International Justice—the Mavrommatis Case (two) 
in 1925,11* the Mavrommatis Jerusalem Concessions Case in 1927," the 
Lighthouses Case in 1934,"* and the Lighthouses in Crete and Samos 
Case in 1937 **®—in each of which the maintenance of, and the subrogation 
to, the concessions were upheld. 

In the Mavrommatis Palestine Concessions Case before the Permanent 
Court of International Justice in 1925,"** concessions granted by the Otto- 
man Government in 1914 were held to be valid,™** and Articles 4 and 9 of 
the Lausanne Concessions Protocol were held to be applicable to them. 
In a later case with regard to the re-adaptation of the concessions, the 
Court upheld a preliminary objection to its jurisdiction." 

In the Lighthouses Case before the Permanent Court of International 
Justice in 1934," lighthouse concessions granted by the Ottoman Govern- 
ment in 1913 were held to have been duly entered into and to be operative 
under the Lausanne Concessions Protocol of 1923 against the Greek Govern- 
ment. In a second case concerning Lighthouses in Crete and Samos, in 
1937,1”° the concessions granted in 1913 were held to have been duly en- 
tered into and to be operative against Greece as a successor state under the 
Lausanne Concessions Protocol of 1923. 

In 1924, in the case of Germany v. the Reparations Commission, an 
international award was handed down in which the term ‘‘concession’’ was 
defined. On the question whether the word ‘‘concession’’ as used in 
Article 260 of the Treaty of Versailles also included the right granted by a 
state to a private person or company to exercise a monopoly of production 
or sale of some product, as in the case of the Turkish Tobacco Monopoly, Mr. 
Beichmann (Norway), Arbitrator, said: 


11128 League of Nations Treaty Series 203; 18 A.J.I.L. Supp. 98 (1924). 
12P.C.1.J., Ser. A, Nos. 2 and 5 (1925). 113 bid. No. 11 (1927). 

™4PC.IJ., Ser. A/B, No. 62 (1934). 115 Ibid. No. 71 (1937). 

"6P.C.LJ., Ser. A, Nos. 2 and 5 (1925). 117 Ibid. No. 5 (1925), p. 30. 

"8 Ibid. No. 11 (1927). 119 P.C.L.J., Ser. A/B, No. 62 (1934). 
120 Ibid. No. 71. 
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In the word ‘‘concession’’ as it is employed in Article 260, are in- 
eluded grants of the right of exploitation of mines or deposits of 
petroleum, on condition that, according to the law of the country 
where they are situated, the grant has been made by the State or by an 
authority who relies for it on a special act and in virtue of a power in 
principle discretionary.*™ 


The legal nature of a concession as a ‘‘vested’’ or ‘‘acquired’’ right was 
upheld in an international award in 1929 in the Sopron Készeg Local Raii- 
way Company case *** involving state succession, where the tribunal said, 
inter alia, that under most authorities and the international judgments 
which conform most nearly to modern views of international law, 


the rights which a private company derives from a deed of concession 
eannot be nullified or affected by the mere fact of a change in the 
nationality of the territory on which the public service conceded is 
operated. 


From the foregoing survey, which has necessarily been of a summary 
nature, it is clear that there is no agreed definition of the term ‘‘concession”’ 
in international law. Still less is there any clearly established rule in 
international law, either conventional or customary, that all concessions are 
subject to the general right of expropriation or nationalization like any 
ordinary private contract. The few rules that are discernible have in- 
variably been the result of precipitous or contentious actions taken and 
from which a rule or principle has been adduced to explain or defend the 
action, rather than the result of action based upon an antecedent inquiry 
into the rule and the extent of its application. There is a genuine need 
for reasonable profits, good will, and protection against outright economic 
spoliation for states rich in natural resources but lacking in capital to 
exploit them. On the other hand, an investor who invests capital in 
foreign states in major concessions should also be protected against meas- 
ures amounting to intransigent nationalism or rampant xenophobia. Due 
to the disparity of the legal and ‘‘real’’ status of the parties to a con- 
cession agreement, the continuing relationship over a long period of time, 
and the mutual interest in the prosperity of the parties in the ‘‘joint 
venture,’’ there are imponderables which no legal virtuosity can guard 
against. A concession agreement transcends the bounds of mere legal 
rights and legal obligations. The balance between theoretical de jure 
power and de facto financial power requires clearly-established equitable 
principles for the guidance of the parties before they plunge into the 
venture. 

It is believed that ‘‘progressive development and codification of inter- 
national law’’ should take care of this gap in the present legal order of 
the world community, so that there can be established a stable legal regime 
for the economic development of economically underdeveloped countries 
based upon ‘‘the general principles of law recognized by civilized nations.” 

1211 Int. Arb. Awards 479. 


122 Annual Digest and Reports of Public International Law Cases, 1929-30, Cas 
No. 34; 24 A.J.I.L. 164 (1930). 
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IV. THe INTERNATIONAL StaTus AND CONTROL OF THE SUEZ CANAL 


In the present controversy, the fundamental principle embodied in the 
Convention of October 29, 1888, guaranteeing that the Canal ‘‘shall always 
be free and open, in time of war as in time of peace, to every vessel of com- 
merce or of war, without distinction of flag,’’?** has not been challenged. 
The Egyptian Government has declared its willingness to carry out the 
international obligations of the 1888 Convention.*** It is objected that 
Egypt cannot be relied upon to have sole control and cannot be trusted 
in view of its past actions in blockading Israeli ships from passage in the 
Canal.1*® The users of the Canal have proposed the establishment of an 
international authority or body to take over and to operate the Canal in 
order to guarantee the right of freedom of passage in the Canal in ac- 
cordance with the 1888 Convention,’** which is being strenuously opposed 
by the Egyptian Government.’”’ It is proposed to examine the problems 
raised from the following aspects: (a) right of freedom of passage in the 
Canal; (b) enforcement of the right; (c) supervision of enforcement of the 
1888 Convention; and (d) legal status of the Canal. 


Right of Freedom of Passage in the Canal 


In the 1856 Concession Agreement, the Khedive of Egypt made a uni- 
lateral declaration that the Suez Canal ‘‘shall be open forever, as a neutral 
passage,’’ to all merchant vessels on a basis of absolute equality, upon pay- 
ment of the necessary fees and compliance with any regulations promul- 
gated by the Suez Canal Company.’** Although in municipal law such 
declaration might constitute an estoppel, nevertheless, it does not have the 
effect of neutralizing the Canal in international law. The Suez Canal Com- 
pany is enjoined not to discriminate in fixing transit dues, and upon pay- 
ment of such dues a merchant vessel has the right of passage.’”® 

In 1873, at the Tonnage Conference, a Declaration was adopted which 
recognized the right of warships and auxiliary naval vessels to use the 
Canal as well as merchant ships.**° This in principle, at least, admitted 


123Convention of Oct. 29, 1888, Art. 1. English translation in The Suez Canal, 
op. cit. 49; The Suez Canal Problem, op. cit. 17; 3 A.J.I.L. Supp. 123 (1909). 

124See statement of the Egyptian representative in the Security Council, U.N. Doe. 
8/P.V. 736, pp. 1-14; The Suez Canal Problem, op. cit. 317. 

125 See, e.g., statement of U.K. representative in the Security Council, U.N. Doe. 
8/P.V. 735, pp. 3-17; statement of French representative, ibid. pp. 17-24. 

126 See Exchange of Correspondence between the Suez Committee and the President 
of the Republic of Egypt regarding the future operation of the Suez Canal, Cairo, Sept. 
3-9, 1956, Egypt No. 2 (1956), Cmd. 9856; The Cairo Meeting of the Suez Committee 
with President Nasser, The Suez Canal Problem, op. cit. 303-351; text of Five-Power 
Proposal of Aug. 21, 1956, ibid. 291-292; compromise Spanish proposal, ibid. 292-293. 

127 The Suez Canal Problem, op. cit. 317-322. 

128 Concession Agreement of Jan. 5, 1856, Art. 14. English translation in The Suez 
Canal Problem, op. cit. 7. 

129 See Art. 6 of the Concession Agreement of Nov. 30, 1854; Art. 15 of the Con- 
cession Agreement of Jan. 5, 1856. 

80 Despatch from the British Delegate on Tonnage at Constantinople, together with 
the Report and Recommendations of the Commission as to International Tonnage and 
the Suez Canal Dues, Commercial. No. 7 (1874), C.943, p. 11. 
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that conditions for passage in the Canal were under the protection of all 
Europe.** But it was not until this right was embodied in Article 1 of 
the 1888 Convention that it became an international right arising under 
an express treaty, without cavil. It is not proposed here to consider the 
important but separable issue of right of blockade.*** 


Enforcement of the Right of Passage in the Canal 

Under the provisions of Article 9 of the 1888 Convention, Egypt is 
entrusted with the enforcement of execution of the treaty.’** It is con- 
tended that the Egyptian Government cannot be entrusted solely with this 
task.1** Historically, with regard to merchant ships, the 1856 Concession 
Agreement provided for a special Ottoman Commissioner to superintend 
the company in carrying out the execution of the concession.**® In 1874, 
when Mr. de Lesseps threatened to close the Canal because he felt that the 
recommendations made by the International Commission regarding ton- 
nage dues were illegal, the Ottoman Porte ordered the Khedive of Egypt to 
use force, if necessary, to enforce those recommendations.'** 

At the 1885 Conference **’ convened to establish the international system 
to guarantee freedom of passage for war vessels as well as merchant ships, 
British policy would not permit any encroachment upon the powers of the 
territorial sovereign, and enforcement of transit of belligerent ships in 
time of war was also entrusted to the Khedive. The system devised at this 
Conference was embodied in the 1888 Convention. Under treaty law, any 


change in the terms of the 1888 Convention would require the consent of 
the signatories. On the other hand, there is also the clausula rebus sic 
stantibus which in substance provides that, due to vital changes of circum- 
stances, a party to a treaty might be justified in requesting a revision of 
the treaty on that ground.*** It is by no means clear whether a con- 


181 See consideration of this Declaration, supra, p. 283. 

182 Respecting the Israeli position in the present controversy concerning blockade, 
see letter dated Oct. 13, 1956, from the representative of Israel to the President of the 
Security Council, U.N. Doc. 8/3673. See also, generally, The United Nations and the 
Egyptian Blockade of the Suez Canal, A Study Sponsored by the Lawyers Com- 
mittee on Blockades (New York, 1953); ‘*The Security Council and the Suez Canal,’’ 1 
Int. and Comp. Law Quarterly 85 (1952); Resolution of the U.N. Security Counsel of 
Sept. 1, 1951, U.N. Doc. S/2298/Rev. 1; U.N. Does. S/P.V. 549-553, 555-556, 558; 
658-664; 682-688; S/3296-3298, 8/3300, 8/3302; and ‘‘Conclusions du Gouvernement 
Egyptien au sujet des plaintes des Gouvernement étrangers quant & la visite des navires 
neutres et la saisie des objets de contrebande dans les ports égyptiens,’’ 7 Revue 
égyptienne de droit international 235 (1951). 

188 Art. 9 of the Convention of Oct. 29, 1888. The Suez Canal Problem, op. cit. 19. 

184 See, ¢.g., statements of U.K. representative in the Security Council, U.N. Doe. 
8/P.V. 735, pp. 3-17, 9, 10; and French representative, ibid. 17-24, 22. 

185 See Art. 9 of the Concession Agreement of Jan. 5, 1856. The Suez Canal Prob 
lem, op. cit. 5-6. 

186 See Correspondence relative to the Question of the Suez Canal, with the Procts- 
Verbaux of the Meetings held by the International Commission at Constantinople, Com- 
mercial No. 19(1874), C.1075, pp. 138-141, 153-154. 

187 See ‘‘Supervision of Enforcement of the 1888 Convention,’’ infra, p. 299. 

138 See, e.g., Harvard Research in International Law, Draft Convention on the Law of 
Treaties, 29 A.J.I.L. Supp. 662-663, 1096-1126 (1935); 1 Oppenheim’s International 
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tracting party might unilaterally denounce the treaty. In 1941, the late 
President Roosevelt, in declaring the International Load Line Convention 
of 1930 *** suspended and inoperative in United States ports and terri- 
torial waters, said that he was ‘‘exercising in behalf of the United States 
of America an unquestioned right and privilege under approved principles 
of international law.’’ '*° 


Supervision of Enforcement of the 1888 Convention 


The 1888 Convention does not provide for procedures to be taken in case 
the right of freedom of passage guaranteed in the treaty was not enforced 
by Egypt, the party entrusted to do so in the first place. In this event, the 
general principles of international law would apply, namely, self-help, 
whether through diplomatic intervention or the ultimate employment of 
foree. This lack of remedy, however, was not due to lack of foresight on 
the part of the framers of the treaty. Recourse to travaux préparatoires ** 
makes this abundantly clear. 

At the 1885 International Conference which drew up the draft con- 
vention from which the 1888 Convention is derived, there was a funda- 
mental split over the question of supervision of enforcement of any treaty 
drawn up guaranteeing the right of free passage in the Canal. This 
basically is the problem confronting the states concerned today, namely, 
the establishment of an international ‘‘Users Association’’ to operate 
the Canal to ensure that the substantive right guaranteed by the 1888 
Convention is enforced and made effective.*? In 1885 a British proposal 
left to the territorial Power, the Khedive of Egypt, the enforcement of 
the treaty but no supervision over the manner in which Egypt would 
carry out this function.’** The French Government, on the other hand, 
proposed the establishment of a permanent international commission, 
composed of the representatives of the Powers signatories of the 1883 
Declaration of London, under the presidency of the Turkish delegate, with 
a delegate of the Egyptian Government sitting with a consultative voice.’ 
The Italian representative also proposed that the representatives at Cairo 
of the Powers signatories of the Declaration of London should constitute 
acommission under the presidency of a special representative of Turkey.'*® 
The British delegate objected on the ground that it was incompatible with 


Law 843-850 (7th ed.); 5 Hackworth, Digest of International Law 349-359; on a 
recent application of this clausula concerning the Suez Canal, see H. W. Briggs, 
“Rebus sie Stantibus Before the Security Council: The Anglo-Egyptian Question,’’ 43 
AJ.LL. 762-769 (1949). 1394 U. 8. Treaty Series 5287 ff. (1938). 

140 See 5 Department of State Bulletin 114-115 (1941) ; 5 Hackworth, op. cit. 355-356 
(1943). 

141 See Correspondence respecting the Suez Canal Commission, with the Protocols and 
Procés-Verbaux of the Meetings, Egypt No. 19 (1885), C.4599 (1885). 

142 See, e.g., Exchange of Correspondence between the Suez Committee and the Presi- 
dent of the Republie of Egypt regarding the future operation of the Suez Canal, Egypt 
No. 2 (1956). 

448See Correspondence respecting the Suez Canal Commission ... Egypt No. 19 
(1885), C.4599 (1885), pp. 27, 48, 245. 144 See ibid. 27, 47, 245. 

48 Ibid, 47, 245. 
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the bases contained in the 1883 Declaration which did not go beyond 
creating a system of guarantee only.*** 

The German, Austrian, French, and Russian delegates, supported by the 
Turkish, and eventually by the Netherlands delegates, asserted that free- 
dom of passage in the Canal would be an empty phrase if the territorial 
Power were not included in the mutual servitude which was proposed. 
They cited the usefulness of the International Commission for the Lower 
Danube. 

A compromise British proposal would have made the representatives in 
Egypt of the Powers signatories of the 1883 Declaration watch over the 
execution of the treaty. The other representatives prophetically declared 
that in order for the proposed international system to be effective there 
must be supervision of a collective and permanent character.'*’ 

It is readily discernible from the procés-verbauz of the Conference 
that the framers of the 1885 draft convention had not at that time fore- 
seen that Egypt would occupy the position, nor take the step it did take 
in 1956. The Report of the Subcommission stated, inter alia: 


[The supporters of the French proposal observed] that Egypt, being a 
vassal of the Sublime Porte, would have neither the independence 
nor the authority necessary for enforcing the provisions of the treaty 
if she were not supported in the fulfilment of her task by an instrument 
of supervision emanating from a European concert; that lastly, any 
treaty concerning the freedom of the Suez Canal must, to be effective, 


provide explicitly and in a tangible form for the exercise and working 
of a constant supervision of its provisions.*** 


Legal Status of the Suez Canal 


Under Article 10 of the 1888 Convention the Egyptian Government can 
take measures necessary for the defense of Egypt, including defense of the 
Suez Canal. Egyptian sovereignty over the Suez Canal itself has not been 
challenged in the present controversy.’*® It would appear that ‘‘im- 
perium’’ and perhaps also ‘‘dominion’’ rest with the Egyptian Govern- 
ment. The Suez Canal Company was granted a concession ‘‘to operate’’ 
the Canal, but not ownership of the land over which the Canal fiows.*” 
At the end of the concession the Egyptian Government was to resume 
possession of the Canal without paying compensation for the Canal itself, 
although compensation would be paid for materials and supplies of the 
company.’** The Concession Agreement of 1866 specifically provides 
that ‘‘The Maritime Canal and all its appurtenances’’ shall remain under 


146 See ibid. 26-27, 43, 88. 147 See ibid. 245. 

148 Ibid. 

149 See statements of U.K. representative, U.N. Doc 8/P.V. 735, p. 3; and Freneb 
representative, ibid., p. 17 at p. 21. 

150 See, ¢.g., Concession Agreement of Nov. 30, 1854, Art. 1; Concession Agreement 
of Jan. 5, 1856, Art 1. On the general legal status of the Suez Canal, see 1 Fauchille, 
Traité de Droit International Public (Pt. II) 294-339 (1925). 

151 See, e.g., Concession Agreement of Nov. 30, 1854, Art. 1; Concession Agreement of 
Jan. 5, 1856, Art. 16; Concession Agreement of Feb. 22, 1866, Art. 15. 
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the jurisdiction of the Egyptian territory.**? Its nature has been de- 
scribed as being the same as that of a railroad monopoly then being 
granted in France.*** It rather resembles a long-term lease of real prop- 
erty in private law where the lessor retains title.’™ 

The 1888 Convention has preserved intact Egyptian sovereignty over 
the Suez Canal.**> At the 1885 Conference *** which drew up the draft 
convention from which the 1888 Convention is derived, the British policy, 
which prevailed, would not permit any encroachment on the rights of the 
territorial sovereign.’*’ The international system guaranteeing this free- 
dom of passage has been regarded as an international servitude which did 
not involve any restriction of the sovereign rights of Egypt.*** Previously 
the Ottoman Porte had expressed the view in 1872 that Mr. de Lesseps, 
having only the ‘‘concessions of the undertaking,’’ did not have the right 
to propose the sale of the Canal to certain European Powers then in- 
terested, or to propose the establishment of an international commission 
to which the Porte was opposed.**® 

Article 12 of the 1888 Convention applies the principle of equality to the 
use of the Suez Canal, which prohibits any of the contracting parties from 
seeking any territorial or commercial privileges or advantages. It further 
reserved ‘‘the rights of Turkey as the territorial Power.’’ **° 

In 1882, British military forces, with the consent of the Khedive of 
Egypt,’** had occupied Egypt for the purpose, among other things, of pro- 
tecting the Canal from its threatened destruction by the rebel forces of 
Colonel Arabi.**? The occupation continued after the rebellion was over, 
with the British Government maintaining that since the occupation had 
taken place with the consent of the territorial Power, it was not incom- 
patible with the concept of territorial integrity of the territorial Power 
which was being upheld in the 1888 Convention.’** In ratifying the 1888 
Convention, the British Government had made reservation to the effect that 
insofar as the treaty was incompatible with the transitional and exceptional 
situation and would impede the liberty of action of the British Government 


152 Concession Agreement of Feb. 22, 1866, Art. 9. 

188 See Arnold Wilson, ‘‘Some International and Legal Aspects of the Suez Canal,’’ 
21 Grotius Society Transactions 127 (1935). 

154 See discussion supra, pp. 289 ff. 155 See discussion supra, pp. 297 ff. 

186 See note 141 supra. 157 See note 143 supra. 

188 See Correspondence respecting the Suez Canal International Commission .. . 
Egypt No. 19 (1885), C.4599 (1885), p. 110. 

159 Correspondence Respecting the Suez Canal, Egypt No. 2 (1876), C.1392 (1876), 
pp. 161-168. 

160 For text of Art. 12, see 79 Brit. and For. State Papers (1887-1888) 22; The 
Suez Canal Problem, op. cit. 19; 3 A.J.I.L. Supp. 126 (1909). 

161 See Proclamation of the Khedive respecting British Operations in the Isthmus of 
Suez and the Suez Canal, 74 Brit. and For. State Papers (1882-1883) 572 (1890). 

162 Ibid, 553-604. 

168 See Correspondence respecting the Suez Canal International Commission, with the 
Protocols and Procés-Verbaux of the Meetings, State, Egypt No. 19 (1885), C.4599, p. 1 
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during the occupation of Egypt, it would consider itself free to disregard 
any of the terms of the convention.’ In 1904, the British and French 
governments concluded an agreement *** which put the convention into 
effect on the condition that the international supervisory commission for 
the execution of the convention *** would remain in abeyance. 

Upon the outbreak of the first World War, the British Government on 
December 18, 1914, unilaterally terminated the suzerainty of the Ottoman 
Porte over Egypt, and proclaimed Egypt a British Protectorate.’ After 
its defeat in the war, under the provisions of the Treaty of Lausanne, the 
Turkish Government renounced ‘‘all rights and titles over Egypt’’ as 
from November 5, 1914.*° Under the provisions of the Treaty of Ver- 
sailles, Germany consented to the transfer to the British Government of 
all powers conferred upon the Ottoman Porte by the 1888 Convention, and 
also recognized the British protectorate over Egypt as of August 4, 1914.'* 
Similar provisions were embodied in the Treaties of St. Germain *”° and 
Trianon *** concluded with Austria and Hungary respectively. 

In 1922, the British Government unilaterally terminated the status of 
Egypt as a British Protectorate, and Egypt was declared to be an inde- 
pendent sovereign state, 


164 This reservation had been made earlier with respect to the draft 1885 convention. 
See Correspondence respecting the Suez Canal International Commission . . . State, 
Egypt No. 19 (1885), C.4599 (1884-1885); 79 Brit. and For. State Papers (1887- 
1888) 498-534; Correspondence respecting the proposed International Convention for 
Securing Free Navigation of the Suez Canal, Egypt No. 2 (1889), State. C.5673 
(1889). 

165 See Declaration between Great Britain and France respecting Egypt and Morocco, 
April 8, 1904, 97 Brit. and For. State Papers (1903-1904) 39-41; Declaration between 
Great Britain and France respecting Egypt and Morocco, together with the Secret 
Articles, April 8, 1904. Art. 6 of the Declaration provides: ‘‘In order to ensure free 
passage of the Suez Canal, His Britannic Majesty’s Government declare that they ad 
here to the stipulations of the treaty of the 29th October, 1888, and that they agree to 
their being put into force. The free passage of the Canal being thus guaranteed, the 
execution of the last sentence of paragraph 1 as well as of paragraph 2 of Art. 8 of 
that Treaty will remain in abeyance.’’ 101 Brit. and For. State Papers (1907-1908 
1053-1059, 1056. 

166 For text of Art. 8 of the 1888 Convention, see 79 Brit. and For. State Papers 
(1887-1888) 20-21; The Suez Canal Problem, op. cit. 18; 3 A.J.I.L. Supp. 125 (1909) 

167 See Proclamation by the General Officer Commanding-in-Chief the British Forces 
in Egypt announcing the Establishment of a British Protectorate over Egypt, Cairo, 
Dec. 18, 1914, 109 Brit. and For. State Papers (1915) 436. 

168 See Art. 17 of the Treaty of Peace signed at Lausanne, July 24, 1923, British 
Treaty Series, No. 16 (1923), 117 Brit. and For. State Papers (1923) 543-591, 549; 
28 League of Nations Treaty Series 12-113, 22-23; 18 A.J.I.L. Supp. 1 at 10 (1924). 

169 See Art. 147, Pt. IV, Sec. VI, of the Treaty of Versailles, June 28, 1919, 112 
Brit. and For. State Papers (1919) 1-316, 79; 13 A.J.I.L. Supp. 151 at 222 (1919). 

170 See Arts. 102 and 107 of the Treaty of Peace signed at St. Germain-en-Laye, 
Sept. 10, 1919, 112 Brit. and For. State Papers (1919) 317-526, 363, 364; 14 A.J.LL. 
Supp. 1 at 34, 35 (1920). 

171 See Arts. 86 and 91 of the Treaty of Peace signed at Trianon, June 4, 1920, 113 
Brit. and For. State Papers (1920) 486-645, 520, 521; 15 A.J.I.L. Supp. 1 at 32, 33 
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while preserving for future agreements between Egypt and themselves 
[the British Government] certain matters in which the interests and 
obligations of the British Empire are specially involved.'” 


The British and Egyptian governments concluded in 1936 a Treaty of 
Alliance *** by which military occupation of Egypt by British forces was 
terminated. However, Article 8 of this treaty permitted the stationing of 
British military forces in the Suez Canal Zone for a period of twenty years 
for the purpose of defending the Canal until such time as Egyptian forces 
were strong enough to do it alone. It was specifically recognized that 
‘‘the Suez Canal, whilst being an integral part of Egypt, is a universal 
means of communication as also an essential means of communication be- 
tween the different parts of the British Empire’’; and that 


The presence of these [British] forces shall not constitute in any 
manner an occupation and will in no way prejudice the sovereign 
rights of Egypt.” 

A radical change in the British position in Egypt took place with the 
signing on July 27, 1954, of an agreement in which the British Govern- 
ment undertook to move out of the Suez Canal Zone within twenty 
months. The United Kingdom Government retained the right to use the 
bases in case of an ‘‘armed attack’’ upon Egypt or upon any of the 
Members of the Arab League. The agreement, which was to remain in 
force for seven years, recognized ‘‘the Suez Maritime Canal, which is an 
integral part of Egypt,’’ as a ‘‘waterway economically, commercially and 
strategically of international importance.’’ Both parties expressed ‘‘de- 
termination to uphold the 1888 Convention guaranteeing the freedom 
of navigation of the Canal.’’ **° 


V. THe Matter or CoMPENSATION 


The Egyptian decree *** nationalizing the Suez Canal Company provided 
for the payment of the price of stock on the Paris Exchange on the day 
before nationalization, followed later by alternative offers to pay the aver- 
age exchange price over the preceding five years, or to submit the matter 


172 See Circular Despatch to His Majesty’s Representatives [Abroad] . . . London, 
March 15, 1922, 116 Brit. and For. State Papers (1922) 84-85. 

178 See Treaty of Alliance between the United Kingdom and Egypt, signed at London, 
Aug. 26, 1936, British Treaty Series No. 6 (1937), Cmd. 5360, 140 Brit. and For. State 
Papers (1936) 179-197; 31 A.J.I.L. Supp. 77 (1937). On consideration of this treaty 
in the U.N. Security Council, see H. W. Briggs, ‘‘ Rebus sic stantibus before the Security 
Council: The Anglo-Egyptian Question,’’ 43 A.J.I.L. 762-769 (1949). 

174 Art. 8 of the Treaty of Alliance, 140 Brit. and For. State Papers 179 at 181 ff.; 31 
AJ.LL. Supp. 79-80 (1937). 

175See Heads of Agreement, Anglo-Egyptian Defense Negotiations regarding the 
Suez Canal Base, July 27, 1954, Egypt No. 1 (1954), Cmd. 9230; Exchange of Notes, 
Oct. 19, 1954, British Treaty Series No. 14 (1955), Cmd. 9390; Exchange of Notes, 
Egypt No. 1 (1955), Cmd. 9466. 

176 Presidential Decree on the Nationalization of the Suez Canal Company of July 
26, 1956. English translation in The Suez Canal Problem, op. cit. 30-32; The Suez 
Canal, op. cit. 41-43. 
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to arbitration.” In any event, payment was conditional upon the 
Egyptian Government’s taking delivery of all the assets of the company, 
including those located abroad.**® The states concerned have proceeded 
upon the assumption that the nationalization was a fait accompli,’ and 
that compensation would be paid in due course,*®*® although some doubt has 
been expressed as to the economic capability of Egypt to pay.*™ 

The Suez Canal Company has denounced the Egyptian offer to pay com- 
pensation as a ‘‘despoilment of the shareholders,’’ and as ‘‘illusory’’ on 
the grounds that the Egyptian Government purported to nationalize the 
company’s assets abroad, and did not define the following matters: ecur- 
rency in which it was payable; place or time limit of payment; procedure 
for making payment, or guarantee. Use of the stock exchange quotations 
was objected to as ‘‘inequitable’’ because they did not reflect the true value 
of the company’s undertakings. The company has claimed indemnity 
for the value of the expropriated buildings and equipment; for expenses in- 
eurred after its nationalization, including wages paid, interest due, and 
amount spent in redeeming the company’s capital and debentures, and 
also for loss suffered from the premature redemption of the concession 
commensurate with the ‘‘true profit,’? and not merely twelve times the 
present profits.'*? 

Following upon the nationalization of the company, Egyptian assets 
in the United Kingdom, France and in the United States were frozen,’ 
both as a precautionary and as a retaliatory measure. The French Govern- 
ment has refused to recognize the nationalization as legal, and has declared 
that it would have no effect on the property of the company in France or 
elsewhere outside of Egypt.*** Before the Canal was closed due to military 
operations, shipowners had been variously instructed by their governments 
to pay transit dues to the Suez Canal Company, or to the new body estab- 
lished by the Egyptian Government, and some were uninstructed, resulting 
in about 50 to 60 percent of the dues being still paid to the Suez Canal Com- 
pany.'** Reliable financial figures are hard to come by. The stock of the 


177 See statement of Egyptian representative in Security Council on Oct. 8, 1956, 
U.N. Doc. 8/P.V. 736, p. 1 at p. 3; United Nations Review, Vol. 3, No. 5, p. 46 (1956). 

178 Art. 1 of Presidential Decree, loc. cit. 

179 See, e.g., letter of Sept. 7 from Chairman of Suez Committee to President Nasser, 
in Exchange of Correspondence between the Suez Committee and the President of the 
Republic of Egypt . . . Egypt No. 2 (1956), p. 7. 

180 See, ¢.g., Resolution of Security Council adopted on Oct. 13, 1956, U.N. Doe. 
8/P.V. 743; Requirements for a Settlement of the Suez Canal Situation, United Nations 
Review, Vol. 3, No. 5, pp. 19 ff. (1956). 

181 The Times (London), Aug. 2, 1956, p. 9, col. 7. 

182 See The Suez Canal Company and the Decision Taken by the Egyptian Govert- 
ment on 26th July, 1956 (26th July-15th September 1956), pp. 5, 19, 22-23. 

188 See ibid. 23; New York Times, July 29, 1956, p. 1, col. 8, p. 3, col. 1; Aug. 1, 1956, 
p. 1, col. 1. 

184 The Suez Canal Company and the Decision Taken by the Egyptian Government, 
op. cit. 5. See New York Times, Feb. 13, 1957, reporting the introduction of a bill 
in the French National Assembly declaring the company to be a French company 2° 
subject to the laws of any foreign state. 

185 The Suez Canal Company, op. cit. (note 182) 26-27. 
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Suez Canal Company has been estimated by the British Government to 
amount to about seventy-eight million English pounds, while the company’s 
announced estimates place them at about U. S. $233,000,000.'** 

As calculation of compensation is essentially a technical matter of expert 
accounting, it is not proposed to examine the matter in this article.?* 
However, a reference to certain judicial decisions and the practice of 
states, which constitute the principal sources of international law, may be 
in order. 

In the case of the Chorzdw Factory (Claim for Indemnity, Merits) ,‘* 
the Permanent Court of International Justice drew a clear distinction be- 
tween the consequences of an expropriation which is lawful and the conse- 
quences of one which is unlawful. A lawful expropriation requires the 
payment only of ‘‘fair compensation’’ equal ‘‘to the value of the under- 
taking at the moment of dispossession, plus interest to the day of pay- 
ment.’’ **° In case of an expropriation in violation of international law, 
such as breach of a concession agreement, the expropriating state, in ad- 
dition to paying fair compensation, must also pay damages for loss sus- 
tained by the injured party. 

As a result of extended diplomatic exchanges between the governments 
of the United States and Mexico in 1937 over the expropriation of oil and 
agrarian properties in the form of concessions granted to United States 
nationals, there emerged a rule of international law on compensation which 
generally has been accepted as accurate. In 1938 Secretary of State Hull 
wrote to the Mexican Ambassador in Washington: 


We cannot question the right of a foreign government to treat its 
own nationals in this fashion if it so desires. This is a matter of do- 
mestic concern. But we cannot admit a foreign government may take 
property of American nationals in disregard of the rule of compensa- 
tion under international law.’*° 


In a later note written in 1940 he said: 


The right to expropriate property is coupled with and conditioned on 
the obligation to make adequate, effective and prompt compensation. 
The legality of an expropriation is in fact dependent upon the ob- 
servance of this requirement.’ 


Previously, the Netherlands Government had also declared: 


that even in cases when circumstances oblige a government to expro- 
priate private property, it is a condition sine qua non that the prop- 
erties expropriated must be exactly defined, and that if the authority 


186 New York Times, Aug. 12, 1956, p. 3. 

187 See, e.g., G. Walker and R. H. B. Condie, ‘‘Compensation in Nationalized In- 
dustries,’’? in Problems of Nationalized Industry (Robson ed.) 54-72 (1952); Note, 
“British Nationalization of Industry—Compensation to Owners of Expropriated 
Property,’’? 97 U. Pa. L. Rev. 520 (1949); M. B. Cairns, ‘‘Some Legal Aspects of Com- 
pensation of Nationalized Assets,’’ 16 Law and Contemporary Problems 594-619 (1951). 
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takes immediate possession of such goods a just and prompt indemnity 
shall be immediately and effectively guaranteed.'*” 


The general view that there is an international duty to provide compen- 
sation which exists apart from the provisions of municipal law is subscribed 
to by a number of writers on international law, such as Whiteman,’ 
Freeman,'** Kaufmann,’” Gidel,’** Fauchille and Sibert.’* 

After the second World War, especially during the period 1945-1950, 
large-scale nationalizations took place in such countries as France, Italy,’* 
Czechoslovakia,'*® Yugoslavia, Poland, England,?°° Hungary and Rumania.*” 
Respecting aliens affected by such measures, the general practice in recent 
years has been for the nationalizing state and the state whose nationals are 
affected, to conclude agreements providing for the payment by the former 
government to the latter of a lump sum in final discharge of all the pecuni- 
ary obligations of the nationalizing state. The government of the state 
receiving the compensation undertakes to distribute the sum so received 
among its nationals affected. The principal examples of such agreements 
are provided by those made by the United Kingdom with Poland in 1947,” 
with Yugoslavia in 1948,*°° and with Czechoslovakia in 1949.°%* Similar 
treaties have been concluded by the United Kingdom with France,” and 
between France and Czechoslovakia and Poland and between Switzerland 
and Czechoslovakia and Yugoslavia.*°°* However, it is nowhere suggested 
that compensation should either be determined unilaterally or that it should 
take the form of vague and noncommittal promises to pay unspecified sums 
at uncertain dates. 

On the question of payment of ‘‘prompt, adequate and effective’’ com- 
pensation in the nationalization of foreign property, there was a body of 
opinion at the 1952 Siena Session of the Institute of International Law to 
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the effect that a nationalizing state fulfills its obligations as to the payment 
of compensation by the payment of such compensation as is reasonable in 


the circumstances, taking into consideration the whole of its national 
economy.?” 


VI. SumMARY OF CONCLUSIONS 


1. It would seem that the contention that the concession agreements of 
the Suez Canal Company form an integral part of the Convention of Oc- 
tober 29, 1888, because they were referred to both in the preamble and in 
the text of the treaty is not borne out by the travauzr préparatoires respect- 
ing that treaty. This historic fact appears to have been overlooked so far 
by the states concerned in the present controversy. 

2. It is at least arguable, based upon a reasonable interpretation of cer- 
tain decisions of the Permanent Court of International Justice, that the 
Declaration made by the Ottoman Porte on December 1, 1873, established 
per se the objective international status of the Suez Canal Company, which 
would be a sufficient basis for the application of public international law. 
Consequently the company was no longer within the exclusive domestic 
jurisdiction of Egypt, and its nationalization was a violation of public in- 
ternational law. As far as is discernible, this thesis has not been widely 
raised. 

3. There is no agreed definition in international law of the term ‘‘con- 
cession,’’ or its character and legal status. Still less is there a clearly es- 
tablished right in international law on the part of a conceding state to 
nationalize or expropriate a concession as if it were merely a private con- 
tract. It is believed that a rule sui generis, based upon ‘‘the general prin- 
ciples of law recognized by civilized nations,’’ and applying public in- 
ternational law, is the proper law to govern the legal obligations and 
continuing relationship of the parties, which transcend merely legal rights 
and legal obligations as they presently exist. 

4. The proposal to establish an international body to control, operate and 
maintain the Suez Canal as an international waterway raises a political 
question, and, this article being primarily a legal analysis of limited aspects 
of the controversy, comment will be withheld. 


‘ 


207 See 44 Annuaire de 1’Institut de Droit International (Session de Sienne, 1952, II 
251-323. 


TITLE TO TERRITORY: RESPONSE TO A CHALLENGE 
By Georg ScHWARZENBERGER, Ph.D., Dr.Jur. 


Of Gray’s Inn, Barrister at Law; Reader in International Law in the 
University of London; Director of Studies, London Institute 
of World Affairs 


The purpose of this paper is to test further a theory of international law, 
developed elsewhere in outline and primarily based on the evidence of 
the work of international judicial institutions and Anglo-American state 
practice: The main thesis is that, on the level of unorganized inter- 
national society, international law can be presented in terms of a system 
of interrelated legal rules from which seven fundamental principles of 
international law can be abstracted.? 

On three grounds, the choice of title to territory as an appropriate and 
not unduly lenient test appears to suggest itself. First, on account of 
the dominating place of territorial sovereignty and jurisdiction in the 
fabric of international law, the significance of this topic does not require 
being labored. In spite of imposing superstructures of treaties which 
have transformed the international scene into a precariously organized 
world society,® it is still as true as ever that territorial sovereignty is the 
‘*point of departure in settling most questions that concern international 
relations.’’ * 

Secondly, international courts and tribunals have made an even greater 
contribution than state practice to the elucidation of the operative rules, 
and a fairly complete analysis of the relevant judgments and awards is 
possible within the necessarily limited compass of a research paper. 

Thirdly, the subject may even claim a certain topical character. Two 
recent judgments of the International Court of Justice constitute a chal- 
lenge to the traditional doctrines in this field. As, in common with 
others, the present writer has succumbed in the past to the temptation 
of pressing the available judicial and diplomatic material into apparently 
ready-made molds of private law analogies,* such strictures on traditional 


1‘*The Fundamental Principles of International Law,’’ 87 Hague Recueil 195 et seq. 
(1955). 2 Ibid., and below, p. 312. 

8 See further the writer’s Power Politics 261 et seq. (1951). 
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For further bibliographical references, see op. cit. (1949) 648-649, and op. <“‘t. 
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views as may be implied in the exposition which follows ought to be under- 
stood primarily as self-criticism for having accepted on trust any—more 
often than not—fallacious analogies from private law. 


I. In QUEST OF THE RULEs ON TITLE TO TERRITORY 


A clear understanding of the rules governing title to territory is made 
difficult by a number of factors which tend to becloud the actually operative 
rules. 

In the formative stage of these rules, state practice and doctrine 
showed a natural tendency to express such issues in terms of analogies 
from private law, and, in particular, Roman law. Even during this 
phase, titles jure belli served a warning of the inherent differences be- 
tween the laws of real property of highly integrated communities and the 
‘“‘analogous’’ field in the law of a loose and turbulent international society. 
Instead of being brushed aside as incongruous exceptions to an otherwise 
‘‘nerfect’’ analogy, they deserved to be considered as pointers to the 
autonomy of these issues on the international plane. Even so ‘‘obvious’’ a 
loan from Roman law as the use of uti possidetis in the Latin American 
practice since the early nineteenth century is more indicative of the 
differences between this remedy in Roman law and its application on the 
inter-state level than of any supposed likeness between these institutions.’ 

Although international judicial institutions have contributed much 
to the elucidation of this topic, it is in the nature of the judicial process 
that they should view such issues from a particular angle. In the typical 
ease, they are confronted with conflicting claims of two contestants. Thus, 
they are not primarily concerned with the elaboration of the general rules 
governing title to territory and their operative scope in relation to third 
states, but with the relative superiority of the evidence produced by one 
of the parties. While this is an inevitable and general feature of judicial 
proceedings, judicial reluctance to formulate generally applicable rules 
is more pronounced in disputes of this kind than, for instance, in the fields 
of international responsibility or the laws of war and neutrality. 

Moreover, the longevity of some of the subjects of international law 
brings with it the necessity of applying on a large scale rules of inter- 
temporal international law. Thus, different rules may have to be applied 
to the establishment, as distinct from the maintenance, of a title to terri- 
tory. The complexity of the situation itself tends to obscure the rules 
which at present govern this field. 

Finally, the complementary system of the Kellogg Pact and, first, the 
Covenant of the League of Nations and then the Charter of the United 
Nations, has affected the validity of territorial titles jure belli.® On the 
surface, the outlawry of titles based on war other than war in self- 
defense and, according to some writers, even on the latter, has strengthened 
the case for analogies from private law and thus retarded the formulation 
of autonomous rules of international law in this field. 


7 See below, p. 320. 
* See further loc. cit. note 1 above, p. 327 et seq. 
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A dictum in the Anglo-Norwegian Fisheries Case (1951) has encouraged 
recent writers to call for a re-examination of the whole presentation of 
this topic and to carry further its emancipation from outlived categories 
of private law analogies.® In this dictum, the World Court had observed 
that the Norwegian system of fixing the baselines of Norway’s territorial 
sea had acquired legal validity by way of ‘‘historical consolidation’’ and 
thus become ‘‘enforceable as against all States.’’ ?° 

What does ‘‘historical consolidation’? mean? Especially in view of the 
qualifying adjective which accompanies the word consolidation, it would 
not be advisable to read into it any technical meaning which may be as- 
sociated with it in any particular system of municipal law. In the con- 
text in which it is used, it suggests a perfection of title, which originally 
was lacking, in the course of time in relation to a growing number of states 
and, ultimately, even erga omnes. As, in the particular case before the 
World Court, the Court put the emphasis on the historical aspect of this 
process, an analysis of titles to territory in historical perspective may assist 
in tracing the governing rules. 


II. Tae Prospiem Historical PERSPECTIVE 


If early English state practice is typical of international law in the 
Middle Ages outside the Holy Roman Empire," the starting point is pre- 
legal sovereignty and the normalcy of war in the absence of agreed states 
of truce and peace. In this primordial stage, effective control of a terri- 
tory and power to defend it was the title deed which, of necessity, counted 
most. Soon additional title deeds of a more pronounced legal nature made 
their appearance: treaties of cession, marriage settlements and claims based 
on hereditary rights to succession, with the borderline between the public 
and private law features of such claims as blurred as might be expected 
during the transition from feudalism to territorial sovereignty. With the 
growth of a network of political and economic treaties, a fair number of 
titles to particular territories received express or implied recognition. 
Conversely, reservations regarding territorial claims and protests against 
pretensions of other sovereigns became routine devices of diplomatic 
practice. 

From the Age of Discovery onwards, the problem had to be solved 
whether other states were prepared to accept the sweeping claims of first- 
comers in the field, even if fortified by Papal Bulls, to the newly dis- 
covered continents. Moreover, the aspirations of most of the sea Powers 
to exclusive control of large portions of the high seas had to be adjusted 
on a rational basis. Finally, after the Peace Treaties of Westphalia of 
1648, the settlement of territorial questions in multilateral treaties became 
a permanent feature of the great peace settlements at the end of each 
major war. 

®Ch. de Visscher, Théories et Réalitiés en Droit International Public 244-245 
(1953), 251-252 (2nd ed., 1955); and Johnson, Cambridge Law Journal (1955), p. 215. 

10 [1951] I.C.J. Rep. 116 at 138; 46 A.J.I.L. 348 at 366 (1952). 

11 See further 25 British Year Book of International Law 52 et seg. (1948), and 
6 Year Book of World Affairs 251 et seg. (1952). 
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Seen in this historical perspective, the consolidation of territorial titles 
appears in its proper context of the evolution and expansion of interna- 
tional society. Then, three essential features of this phenomenon become 
apparent. First, consolidation of title is normally a gradual process. 
Secondly, in the beginning, every title is necessarily a relative title, and 
its holder aspires to transform it into an absolute title. Thirdly, the 
more absolute a title becomes, the more it rests on multiple foundations. 
Its constituent elements may be as varied as the devices which, at any 
time, international law makes available for the purpose of making such 
a title valid against third states. 

In the relations between two states, the title deed may be a treaty of 
cession or marriage settlement. Other states may have given their con- 
sent to any particular territorial change by way of treaty and even 
strengthened such a title by their own guarantees. They may have recog- 
nized it in one way or another. They may have acquiesced in the transfer 
or not shown any interest in the matter. Some states may have con- 
sidered it necessary to reserve their freedom of action or refused outright 
to recognize such a transfer. Thus, in this hypothetical and synthetic 
ease which is an abstraction from the plenitude of material to be found in 
Rymer’s Foedera and other collections of relevant documents, a treaty of 
cession is an important element, but only one of the constituent elements, 
of title. To perfect it, evidence of recognition, consent, or at least ac- 
quiescence on the part of third states is required. 

The analysis of the problem in historical perspective puts the emphasis 
on consolidation of title as a process. Moreover, it underlines the two 
typical characteristics of titles to territory. It brings out their initial 
relativity and the growing multiplicity of their constituent elements in 
their movement towards absolute operation. Such an historical analysis 
also explains the unsatisfactory character of any attempt to put the oper- 
ative rules into the strait jacket of private law analogies. Owing to the 
existence of a central authority in highly developed communities, absolute 
titles in such legal systems can be granted with immediate effect erga omnes. 
International society lacks such a central authority. Thus, analogies from 
municipal law tend to attribute an inherently absolute character to rights 
which, prima facie, are initially relative rights. Moreover, the law of real 
property has its sometimes openly acknowledged, sometimes hidden, public 
law aspects. 

International customary law is an individualistic type of law and, inter 
partes, may be modified as its subjects see fit. As in the case of uti 
possidetis, some states may decide to treat original forms of acquisition of 
territory as derivative and bind themselves to refrain from employing 
certain modes of acquiring territory. While in the relations between two 
states a transfer of territory may be clearly derivative, from the point of 
view of third states the distinction between original and derivative titles to 
territory may be completely irrelevant. In order to prove the validity 
of any title in relation to them, other constituent elements of such a title 
may be much more relevant: consent, recognition or acquiescence. As the 
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scope and timing of such acts depend on the free will of third states, their 
simultaneity cannot be presumed. 

Overestimation of the significance of private law analogies tends to 
obscure the relativity of the value of the distinction between original and 
derivative titles in international law, the basic relativity of any title, the 
multiplicity of its constituent elements, and the character of consolidation 
as an essentially historical process. It is not, therefore, surprising that, 
by reliance on analogies from private law, it should be hard to find the 
operative rules. 

Review of this issue in historical perspective provides the clue to the 
direction in which a more fruitful search may proceed. By way of a 
working hypothesis, it may be assumed that the operative rules are 
not particular rules, but the rules governing the relevant fundamental 
principles of international law. At the same time the possibility re- 
mains open that in their application to the specific problem of terri- 
torial titles the interaction of these rules may have produced more con- 
crete rules of a secondary character. Thus, we shall explore whether, 
without undue artificiality, the practice of international judicial institu- 
tions is intelligible in terms of an application of these primary rules of 
international law to territorial questions. Pending further verification 
of their usefulness, accepted terms such as occupation, accession or cession 
will be used merely to illustrate the factual situations which are typically 
associated with such primarily doctrinal molds. 


III. Tae Governine TITLE TO TERRITORY 


The seven fundamental principles of international law are those of 
sovereignty, recognition, consent, good faith, self-defense, international re- 
sponsibility and the freedom of the seas. The question to be answered 
in this section is whether and how far the rules underlying any of these 
principles can claim to be the rules governing titles to territory. 


A. SOVEREIGNTY 


The actual exercise of territorial jurisdiction tends to create a pre- 
sumption in favor of the right to exercise such jurisdiction. If such a 
de facto exercise of jurisdiction is continuous and, in relation to other 
states, peaceful, that is to say, not contested, such a position is ‘‘as good as 
a title.’’** In any case, it is superior to any inchoate title such as one 
by discovery or claims based on mere contiguity of territories.* De facto 
exercise of jurisdiction also prevails over a naked title of sovereignty if 
such an abstract title remains unimplemented by any actual display of 
state authority.** 

(1) Addition of Land by Natural Causes. Owing to natural events, 
land may be added to the seashore, river deltas formed or the bank of 8 
river increased or diminished. This may happen gradually or suddenly. 


12 Palmas Island Case (1928), 2 Int. Arb. Awards 829 at 839. 
18 Ibid. 855. 14 Ibid. 846. 
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Liberal use of the elaborate terminology of Roman law—accession, ac- 
eretion and avulsion—in the doctrine of international law has obscured 
the fact that these terms have no technical meaning and are not neces- 
sarily accurate abstractions from the governing rules. This is not to deny 
that certain similarities between these situations exist. They lie, however, 
in the identity of the underlying natural phenomena, and not in the 
operative rules. 

In the case of the addition of land to the seashore, the maritime frontiers 
move automatically outwards because the baseline of the territorial sea is 
determined by reference to the low-water mark. Moreover, the coastal 
state is the only state which can accomplish its ‘‘effective apprehension.’’ ** 
The same applies to river deltas and new islands in the maritime belt of 
a coastal state. 

In relation to boundary rivers, judicial authority on the international, 
as distinct from the federal, level is scanty. In state practice, however, 
the rule is widely accepted that, in the absence of any treaty arrangement 
to the contrary, the middle of the river forms the international boundary. 
On the basis of a considerable treaty practice which corresponds to common 
sense, the middle of a navigable river is not determined mechanically, but 
functionally, that is to say, is constituted by the center of the main 
channel of the river or the thalweg. 

If additions to one river bank occur, the state which controls the river 
bank automatically assumes control over the new land. The presumption 
which results from such effective control operates in favor of the con- 
tiguous state. In the Palmas Island case (1928) Judge Huber has 
clearly stated the ratio of this rule. The new land accrues to a ‘‘portion 
of territory where there exists an actual sovereignty capable of extending 
to a spot which falls within its sphere of activity.’’ ** 

If a river abandons its old bed altogether, the international frontier 
remains unchanged. It remains in the middle of the deserted river bed. 
The ratio of this rule is that, once the land formerly occupied by the river 
is exposed, each of the states which formerly was able to exercise some 
jurisdiction over the river bed and the water above it is now in a much 
stronger position to exercise such jurisdiction. Moreover, as distinct from 
the case of gradual accretion of land to one of the river banks, the status 
quo ante can be easily ascertained. In the Chamizal Arbitration (1911) 
both Mexico and the United States accepted these rules as conforming to 
existing international law.** The award itself, however, turned on the 
interpretation of the treaties concluded between the two countries regard- 
ing the Rio Grande and the Rio Colorado. Moreover, the United States 
refused to accept the award. Thus, the admissions made by the parties 
are probably the only feature of this case which is of general significance. 

The title to newly created land rests primarily on the unilateral as- 
sumption of jurisdiction in situations in which, for all practical purposes, 
the territorial sovereign has a monopoly of such changes. In cases other 


15 Ibid. 839. 16 Ibid. 
175 AJ.L.L. 785 at 793-794 (1911). 
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than the complete abandonment by a river of its former bed, difficulties of 
establishing evidence to the contrary and following up claims in abstracto 
by effective occupation on the part of any other state tend to lead to 
acquiescence. Circumstances of this kind have permitted the formation 
of a rule to the effect that the accretion of land in the situations described 
above leads to its incorporation into the adjacent existing territory. 

(2) Acquisition of Unclaimed or Abandoned Territory. It follows from 
the exclusiveness of international law that rights and duties under in- 
ternational law exist only between subjects of international law. Thus, if 
territories are inhabited by communities which lack international per- 
sonality and are not claimed by any other subject of international law, 
or are abandoned by a former sovereign, the unilateral assumption of 
jurisdiction over such territories by a subject of international law is an 
effective root of territorial title.*® 

Whether such communities outside the pale of international law submit 
peacefully or otherwise is irrelevant. As the World Court held in the 
Eastern Greenland case (1933) between Denmark and Norway, it would 
be inappropriate to describe the forcible subjugation of such territories as 
conquest, for 

conquest only operates as a cause of loss of sovereignty when there is 


war between two States and by reason of the defeat of one of them 
sovereignty passes from the loser to the victorious State.’® 


In this passage state stands for a subject of international law. Moreover, 


on the level of organized international society, this dictum only applies 
subject to serious qualification.2° It confirms, however, that in the first 
place title to territory acquired in whatever manner from objects of inter- 
national law rests on unilateral assumption of territorial jurisdiction. 

If a subject of international law abandons its exercise of territorial 
jurisdiction over a territory, any other subject of international law is 
free to establish there its own jurisdiction. This was the ratio decidendi 
of the Clipperton Island case (1931) between France and Mexico." At 
the time when France occupied the island, it was territorium nullius, for 
no other subject of international law had exercised effective territorial 
jurisdiction there before, or at the time of, the occupation. Thus, ir- 
respective of additional constitutive elements which may be required to 
perfect a title based on occupation,”* the basic root of such a title is uni- 
lateral and effective assumption of jurisdiction. 

(3) Debellatio. If, as the result of legal, as distinct from illegal, war,” 
the international personality of one of the belligerents is totally destroyed, 
victorious Powers may do one of three things. They may annex the terri- 
tory of the defeated state or hand over portions of it to other states. They 
may leave it untouched as territorium nullius to be occupied by any other 
subject of international law. Finally, they may create and recognize one 


18 Eastern Greenland case (1933), P.C.I.J., Ser. A/B, No. 53, p. 50. 

19 Ibid. 47. 20 See further loc. cit. note 8 above. 
212 Int. Arb. Awards 1105 at 1110; 26 A.J.I.L. 390 (1932). 

22 See below, p. 321. 28 See further loc. cit. note 8 above. 
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or several new subjects of international law in the area or, inter se and in 
relation to any other subject of international law which is prepared to 
accept such an assertion, one or several of such new entities as successors to 
the defunct entity. 

During the interim state of the occupation of Germany in the wake of 
the second World War, the Occupying Powers chose to treat Germany as 
an international entity of its own. By way of unilateral assumption of 
jurisdiction they established a co-imperium, exercised both jointly and 
severally in the respective zones of occupation. In the relations between 
the Western Powers and the Soviet Union, this co-imperium still con- 
tinues with regard to Germany as a whole and Berlin. For all other 
purposes, the Western Powers have recognized the Federal Republic as the 
suecessor to the Third Reich. Similarly, the Soviet Union and her allies 
have recognized Eastern Germany as an independent state, and, in 1956, 
the Soviet Union also recognized the Federal Republic of Germany. 

The Nuremberg International Military Tribunal (1946) relied heavily 
on the co-imperium of the Occupying Powers over Germany as one of the 
foundations of its own jurisdiction. After the unilateral assumption of 
“supreme authority’’ in Germany,** the Occupying Powers were not con- 
fined to the exercise of their rights under international law in relation to 
war criminals. The London Protocol of 1945, in which the Occupying 
Powers determined the Tribunal’s powers, constituted an 


exercise of the sovereign legislative power by the countries to which the 
German Reich unconditionally surrendered ; and the undoubted right 
of these countries to legislate for the occupied territories has been 
recognised by the civilised world .. . 

The Signatory Powers created this Tribunal, defined the law it was 
to administer, and made regulations for the proper conduct of the 
Trial. In doing so, they have done together what any one of them 
might have done singly; for it is not to be doubted that any nation 
has the right thus to set up special courts to administer law.” 


Thus, irrespective of whether the Tribunal’s Charter was in accordance 
with international customary law as it then stood,** the law administered 
by the International Military Tribunal constituted overriding German 
municipal law, laid down by the Occupying Powers in the exercise of their 
co-imperium over Germany. 

(4) The Meaning of Effective Control. In each of the cases discussed 
above, the essential element is effective control of the territory in question. 
It is an element of title which is of central importance for purposes of both 
the acquisition and maintenance of title. 

What amounts to effective occupation varies from place to place. In 
cases of islets and rocks, or jungle country, limits are set to physical ap- 
Propriation.2”7 In that of a relinquished and uninhabited island, as Clip- 
perton Island, an initial display of sovereignty may suffice even to main- 


*Cmd. 6648 (1945), pp. 2 and 7; 39 A.J.I.L. Supp. 171 (1945). 

*8Cmd. 6964 (1946), p. 38; 41 A.J.L.L. 172 at 216 (1947). 

**See further op. cit. in note 6 above (1951), p. 308 et seq. 

** Minquiers and Eerehos case, [1953] I.C.J. Rep. 53; 48 A.J.I.L. 316 (1954). 
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tain the title unless evidence of any subsequently expressed intention to 
abandon such jurisdiction is forthcoming.** Normally, however, effective 
possession manifests itself by the establishment of proper state machinery 
for purposes of defense and administration of the occupied territory and 
the actual display of state jurisdiction. In the Eastern Greenland (1933) 
and Minquiers and Ecrehos (1953) cases, the World Court discussed 
typical forms of such exercise of state jurisdiction.” 

As long as the fact of exercise of state jurisdiction and the intention 
to exercise such jurisdiction exist, the complete establishment of terri- 
torial sovereignty may be a prolonged process of a ‘‘progressive intensi- 
fication of State control.’’*° It is neither feasible nor necessary that such 
jurisdiction should be exercised at every moment in every part of the 
territory in question. As Judge Huber put it in the Palmas Island case 
(1928) : 


The intermittence and discontinuity compatible with the maintenance 
of the right necessarily differ according as inhabited or uninhabited re- 
gions are involved, or regions enclosed within territories in which sov- 
ereignty is incontestably displayed or again regions accessible from, for 
instance, the high seas.** 


Similarly, in the Minquiers and Ecrehos case (1953), Judge Basdevant 
emphasized in his separate opinion that to exercise effective military con- 
trol did not necessarily mean garrisoning practically uninhabited or un- 
inhabitable places, but that, for this purpose, power to hold such areas 
at will and to prevent other states from occupying them was sufficient.” 
Furthermore, it depends entirely on local needs to what extent state 
jurisdiction and control need be exercised in smaller and less important 
isles in a group of islands, whether or not they constitute an archipelago.” 

Acts of individuals by themselves are no substitute for the display of 
state authority. Unless authorized in advance or subsequently ratified, 
the activities of individuals can be neither attributed nor imputed to the 
state whose nationals they are.** 


B. RECOGNITION 


The pliability of recognition as a general device of international law 
makes recognition an eminently suitable means for the purpose of e- 
tablishing the validity of a territorial title in relation to other states.” 
However weak a title may be, and irrespective of any other criterion, recog: 


28 2 Int. Arb. Awards 1107 at 1110. 

29 P.C.I.J., Ser. A/B, No. 53, pp. 45-48 and 62; and [1953] I.C.J. Rep. 65-67. 

80 Palmas Island Award, 2 Int. Arb. Awards 829 at 867. 

81 Ibid. 840. Cf. also ibid. 855, and P.C.I.J., Ser. A/B, No. 53, pp. 45-46. 

82 [1953] I.C.J. Rep. 78. 83 Ibid. 53, 78 and 98-99. 

84 Judge Hsu Mo’s separate opinion in the Fisheries case, [1951] I.C.J. Rep. 157; 
Judge MecNair’s dissenting opinion, ibid. 184. See, however, Judge Levi Carneiro’s 
individual opinion in the Minquiers and Ecrehos case, [1953] ibid. 104-105. 

88 See further loc. cit. note 1 above, p. 228 et seq., and op. cit. note 6 above (1949), 
p. 62. 
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nition estops the state which has recognized the title from contesting its 
validity at any future time. 

In the Palmas Island case (1928) Judge Huber incorporated recognition 
in his definition of territorial sovereignty as 


in general, a situation recognized and delimited in space, either by 
so-called natural frontiers as recognized by international law or by 
outward signs of delimitation that are undisputed, or else by legal 
engagements entered into between interested neighbors, such as fron- 
tier conventions, or by acts of recognition of states within fixed 
boundaries.*® 


In the case of the Jaworzina Boundary (1923), the World Court treated 
recognition as one of the constituent elements of territorial title: 


When, as a result of the European War and the dissolution of the 
Austro-Hungarian Monarchy, Poland and Czechoslovakia were re- 
established as independent States, their frontiers were, generally 
speaking, indicated by the same historical and ethnological factors 
which had led to their reconstitution. The necessity remained, how- 
ever, either for a formal pronouncement with regard to the extent of 
the territories respectively allocated to the two States above-mentioned 
or for a settlement of territorial questions in regions where, owing to 
special circumstances, the historical or ethnological frontier remained 
uncertain or met with difficulties which prevented the parties con- 
cerned from voluntarily accepting it.*’ 


Again, in the Eastern Greenland case (1933) the World Court drew on 
this root of title: 


A second series of undertakings by Norway, recognising Danish sov- 
ereignty over Greenland, is afforded by various bilateral agreements 
to which both Denmark and Norway were Contracting Parties, in 
which Greenland has been described as a Danish colony or as forming 
part of Denmark or in which Denmark has been allowed to exclude 
Greenland from the operation of the agreement." 


The significance of these dicta consists in the fact that international 
judicial institutions do not work on the assumption of any one element of 
title producing an absolute effect erga omnes. 

Recognition creates an estoppel in the relations between the state making 
such a unilateral declaration and its addressee. Subject to one reserva- 
tion, recognition of the territorial claims of another state cannot affect 
adversely the legal position of the effective occupant.*® The proviso which 
must be made is that such a recognition of the claims of another state 
deprives the state which is in actual control of the territory of the chance 
of obtaining recognition of its own rights. 

The impact of recognition on territorial titles does not exhaust itself in 
proving the relativity of such titles and offering a means of making such 
titles absolute. Persistent refusal on the part of the preponderant 


%62 Int. Arb. Awards 829 at 838. 

"P.C.1J., Ser. B, No. 8, p. 20. See also above, p. 314. 
*P.C.LJ., Ser. A/B, No. 53, p. 68. 

2 Int. Arb. Awards 829 at 846 et seg. Sce also ibid. 868. 
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majority of states to recognize territorial claims in forms which, in princi- 
ple, are unacceptable to other states, has contributed decisively to the 
shaping of the actually operative rules and the evolution of inter-temporal 
law in this field to its present state. 

Thus, a gradually growing disinclination on the part of states to 
recognize claims to title based on discovery alone, and not completed by 
effective occupation, has reduced discovery to an inchoate title.*° In the 
ease of titles founded on mere contiguity, the same process has repeated 
itself. Even if a claim resting on contiguity is combined with an appeal 
to ‘‘natural’’ frontiers, preference is given to ‘‘even isolated acts of 
display of sovereignty.’’*' In present-day international law, ‘‘title of 
contiguity, understood as a basis of territorial sovereignty, has no founda- 
tion in international law.’’** In both cases, the lack of precision of any 
such claim militates against its recognition as a root of territorial title. 

Thus it emerges that the device of recognition can be employed as an 
independent root of title. Moreover, the discretionary power of states 
to grant or refuse recognition of territorial claims has decisively shaped 
the operative rules on the prerequisites of title. The widespread use of 
non-recognition for the purpose of denying claims based on mere dis- 
covery or contiguity has displaced these criteria as constitutive elements 
of title to territory, and greatly assisted the element of effective control to 
acquire its prominent place among the roots of title. 


C. THE PRINCIPLE OF CONSENT 


Consent under this heading will be understood in its most compre- 
hensive sense.** It includes not only consent expressed in formal treaties 
and explicit informal undertakings such as the Ihlen Declaration,*® but 
also any form of silent consent such as acquiescence or toleration. 

A treaty of cession is the most unequivocal way in which a state may 
express its relinquishment of all territorial claims to a territory.*® 

In the course of the evolution of international law, conquest as such has 
been reduced in cases other than debellatio *’ from a constitutive element 
of title to an inchoate title.** In present-day international law, it is by 
itself not sufficient to transform wartime occupation into a transfer of 
sovereignty.*® Even in the relations between belligerents, not to speak 
of third states, the title requires to be consolidated by positive acts of 


40 Ibid. 27. 

41 Alp Craivarola Arbitration (1874) between Italy and Switzerland, La Fontaine, 
Pasicrisie Internationale, p. 201, and Moore, 2 International Arbitrations 2027, #8 
interpreted in the Palmas Island Case (1928), 2 Int. Arb. Awards 829 at 855. 

42 Ibid. at 869. 48 Ibid. 854. 

44 See further loc. cit. note 1 above, p. 262 et seq. 

45 See further op. cit. note 6 above (1949), pp. 67-68. 

46 Case of German Reparations under Article 260 of the Peace Treaty of Versailles 
(1924), 1 Int. Arb. Awards 429 at 443. 47 See above, p. 314. 

48Cf. Judge Basdevant’s individual opinion in the Minquiers and Ecrehos case, 
[1953] L.C.J. Rep. 76-77. 

49 Ottoman Debt Arbitration (1925), 1 Int. Arb. Awards 529 at 555. 
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recognition or consent or, at least, by acquiescence of the former terri- 
torial sovereign. 

Moreover, states are free to undertake obligations by way of treaty not 
to attempt to attain or recognize the transfer of territory by threat or 
use of force. It depends on the interpretation of such treaties as the 
Kellogg Pact, Article 10 of the Covenant of the League of Nations or 
Paragraph 4 of Article 2 of the United Nations Charter whether, in this 
way, the parties meant to establish an international quasi-order or jus 
cogens which would deprive them of their capacity to make treaties inter se 
in contravention of the rules laid down in these treaties.°° However this 
may be, parties to these treaties are bound at least not to recognize titles to 
territory obtained in contravention of such treaty obligations and thus put 
the seal of their own approval on breaches of these obligations. At this 
point, the rules underlying the principles of consent and recognition inter- 
acton one another. By consent states have limited their discretion to assist 
in giving an absolute operation to certain, at the most, relative titles. 

Within the limits of such an international quasi-order, sovereign states 
are free to transfer any of their own territories to one another. Inter- 
national law prescribes no particular form in which a cession of territory 
must take place. All that matters is that the cession takes place with the 
full ‘‘econsent of the Governments concerned.’’** Unless anything to the 
contrary is expressly agreed, a cession becomes effective only with the 
actual transfer of sovereignty. The World Court emphasized this point in 
its Judgments on Certain German Interests in Polish Upper Silesia (1926) 
and on the Lighthouses in Crete and Samos (1937). Until the date of the 
“entire disappearance of any political link’’ with the ceding state, the 
sovereignty over the ceded territory remains with the ceding state. In 
exceptional circumstances, as when the transfer depends on a plebiscite, 
this date may be subsequent to that of the cession treaty coming into 
force.®? 

As the Permanent Court of Arbitration held in the Grisbadarna case 
(1909) between Norway and Sweden, the cession of territory automatically 
includes the appurtenances of territory. Thus, for example, in the case 
of the cession of land territory, it would include the accessory maritime 
territory.5* 

A cession may be made dependent on the fulfillment of a suspensive 
condition. In the case of a cession subject to a plebiscite confirming the 
cession, it may even happen that the frontiers of the ceded territory can be 
determined only subsequent to the plebiscite. The same applies to treaties 
Which entrust the determination of certain frontiers to an international 
tOmmission or to the decision of a third party. In such cases, as affirmed 
by the World Court in the Mosul case (1925), the cession is not ineffective 
owing to any indefiniteness in the agreement: 


‘See further loc. cit. note 1 above, p. 376 et seq. 

“PC.IJ., Ser. B, No. 8, p. 53. 

"P.C.IJ., Ser. A, No. 7, p. 30; Ser. B, No. 6, p. 28; Ser. A/B, No. 71, p. 103. Cf. 
lo Ser. A/B, No. 62, p. 24. 

1 Scott, Hague Court Reports 121 at 124. 
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renunciation of rights and title is suspended until the frontier has 
been determined, but it will become effective, in the absence of some 
other solution, in virtue of the binding decision.** 


The rules underlying the principle of consent may also be put to other 
uses as, for instance, to modify or exclude otherwise relevant roots of 
title. Thus, in the Minquiers and Ecrehos case (1953), the World Court 
interpreted the compromis between France and the United Kingdom so 
as to exclude from consideration the possibilities of either of the parties 
having acquired jurisdiction over these islands as territorium nullius or 
these islands being under the condominium of both parties.°® In these 
circumstances, the issue was reduced to a question of preponderance of 
evidence which related ‘‘directly to the possession of the Ecrehos and 
Minquiers groups.’’** On this basis, all that remained to be done was to 
‘fappraise the relative strength of the opposing claims to sovereignty”’ 
over these islands.*’ 

An illustration of the use of consent for purposes of excluding reliance 
on acquisition of territorium nullius or titles jure belli is the practice em- 
bodied in a number of bilateral treaties and constitutions of Latin Ameri- 
can countries and known as the rule of uti possidetis. This term is not 
meant to suggest reliance on the Interdictum uti possidetis in Roman lav, 
but to express the intention of those Latin American countries which had 
formed part of the Spanish Colonial Empire that, whenever possible, their 
international frontiers should follow the former administrative colonial 
frontiers. Thus even territories which in fact had never been occupied 
either by Spain or any of the Latin American Republics were ‘‘by common 
consent considered occupied in law from the first hour’’ by these newly 
created states. 

In the Award in the Colombia-Venezuela Boundary Arbitration (1922), 
the Swiss Federal Council pointed out that in this way, ‘‘encroachments 
and unseemly attempts at colonisation from across the frontier as well as 
occupations in fact became without importance and without consequence 
in law.’’ Moreover, the rule of uti possidetis was not only meant to ex- 
clude any form of original title in the relations between Latin American 
states, but was also intended to exclude recognition of territorial titles 
which non-American states might desire to acquire on the American 
Continent."* In this respect, the rule of uti possidetis anticipated the 
Monroe Doctrine in Central America by more than a decade and in South 
America by two years. 

In the Guatemala-Honduras Boundary Arbitration (1933), the Special 
Boundary Tribunal emphasized the uncertainties of the rule of uti posst- 
detis. It left open the issue whether possession in 1821 meant de facto 
or de jure possession. The Tribunal resolved this question by referencé 
to the test whether one or the other of the colonial units, which subse- 


54 P.C.I.J., Ser. B, No. 12, p. 22. 

55 [1953] L.C.J. Rep. 52; 48 A.J.I.L. 316 (1954). 

56 [1953] I.C.J. Rep. 57. 57 Ibid. 67. 
581 Int. Arb. Awards 223 at 228. 
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quently became independent states, had exercised administrative control 
in the area in dispute ‘‘pursuant to the will of the Spanish Crown.”’ 
Even so, the Tribunal found it difficult to determine the actual frontier 
line, for at the crucial date of 1821 much of this region had remained un- 
explored and, in fact, the Spanish Colonial Administration had never fully 
determined these frontiers nor established in large parts of this border 
zone even a “‘semblance of administrative authority.’’ °° 

By consent, states may also impose on one another duties which surpass 
those of international customary law and with which parties to such 
treaties have to comply in order to acquire an internationally valid title 
to territory. Thus, under Article 34 of the Act of Berlin of 1885, signa- 
tories undertook to notify one another of acts of taking possession of terri- 
tories on the coasts of Africa in order to enable other parties to make good 
any claims of their own. As was emphasized in the Clipperton Island 
ease (1931), this additional duty was entirely a creation of treaty law and 
“presupposed an occupation which had already taken place and was 
already valid’’ under international customary law.®® Between the sig- 
natories of the Convention of St. Germain of September 10, 1919, which 
does not contain any corresponding provisions, the Act of Berlin of 1885 
has been abrogated and the position under international customary law 
restored. 

Whether silence should be interpreted as tacit consent depends entirely 
on the circumstances of the individual case. Notification of an occupa- 
tion or treaty of cession to a third state serves the purpose of an invitation 
to recognize or to challenge the claim of the notifying Power. With the 
passing of time, silence tends to be interpreted as acquiescence or tolerance. 
If, without opposition, jurisdiction has been exercised over a prolonged 
period, the title has acquired absolute validity. The explanation lies in 
the interplay of the rules underlying the principles of consent and good 
faith. Such a state of affairs may have existed so long that it can be 
described as immemorial possession. In the Meerauge Arbitration (1902) 
between Austria and Hungary, this has been defined as possession which has 


lasted for so long a time that it is impossible to furnish the proof of a 
different situation and which no person can remember having heard 
spoken of. Besides, such possession should be uninterrupted and un- 
contested. It goes without saying that such possession should also 
have lasted up to the moment when the dispute and the conclusion of a 
compromis took place.** 


Acquiescence does not, however, require compliance with so stringent a 
test. Since the Palmas Island (1928) and Eastern Greenland (1933) cases, 
itmay be taken as good law that it suffices if, in relation to third states, the 
‘xereise of jurisdiction is peaceful.®* 

In the Palmas Island case, Judge Huber explained the special meaning of 


2 ibid. 1307 at 1322-1325. 60 Ibid. 1105 at 1110. 

" See above, p. 318 et seq. 

"38 Rev. de Droit Int. et de Lég. Comp. 196 at 207 (1906). 

*2 Int. Arb. Awards 829 at 839; and P.C.I.J., Ser. A/B, No. 53, p. 50. 
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this term. Before any dispute on the validity of any particular title has 
arisen, the state in actual possession must have displayed its jurisdiction 


long enough to enable any Power who might have considered herself 
as possessing sovereignty over the island, or having a claim to sov- 
ereignty, to have, according to local conditions, a reasonable possibility 
for ascertaining the existence of a state of things contrary to her real 
or alleged rights.* 


Sometimes, the same idea is also expressed in the form that the exercise 
of territorial jurisdiction must be open and public. If it is effective, and 
not merely fictitious, a ‘‘clandestine exercise of State sovereignty over an 
inhabited territory during a considerable length of time would seem to be 
impossible.’’ 

If the conditions of effective, continuous and peaceful exercise of terri- 
torial jurisdiction are fulfilled, a relative title grows into an absolute title 
which is valid erga omnes.** Acquisition of title in this manner may be 
called title by way of acquisitive prescription. It shares with extinctive 
prescription the legal effect of creating an estoppel against third states 
whose claims have become stale.*’ 

The composite nature of any title based on acquisitive prescription be- 
comes evident from the fact that it rests on the interplay of rules underly- 
ing the principles of sovereignty, consent and good faith. Like any form 
of prescription, it derives its justification from the difficulties, which 
grow with the passing of time, of furnishing evidence of matters lying 
far back,** from the tendency not to change a ‘‘state of things which 
actually exists and has existed for a long time’’ ® and the strength of the 
primary constituent element of title, that is to say, exercise of effective 
jurisdiction as compared even with rights of sovereignty in the abstract.” 


Before the international quasi-order of the Kellogg Pact and the League t 
of Nations and, subsequently, the United Nations came into operation, it I 
was possible to argue that mere paper protests were not sufficient to main- ¢ 
tain indefinitely the right of a state to any of its territories effectively h 
occupied by another state. However this may have been, even then pro- 
tests and reservations precluded the presumption of consent. Under this gC 
complementary quasi-order, states have not only renounced the threat of 
or use of force in cases other than self-defense, but have also undertaken 
the positive obligation to ‘‘settle their international disputes by peaceful tor 
means in such a manner that international peace and security and justice re 
are not endangered.’’™* In these circumstances, much is to be said for - 

642 Int. Arb. Awards 829 at 867, 868 and 870. m 

65 Ibid. at 868. Cf. also the Clipperton Island ease (1931), ibid. 1105 at 1108 and 
1110. 66 Ibid. at 840. ve 

67 See further loc. cit. note 1 above, p. 256 et seq. Mat 

68 2 Int. Arb. Awards 829 at 840. Its ¢ 

6° Grisbadarna case (1909) between Norway and Sweden, 1 Scott, Hague Court tise 
Reports 121 at 130. : 

702 Int. Arb. Awards 829 at 856; and P.C.I.J., Ser. A/B, No. 53, p. 45. See 2s 2 
above, p. 312. 

71 Par. 3 of Art. 2 of the United Nations Charter. On the interrelationship betwee? Eere] 


Pars. 3 and 4 of Art. 2 of the Charter, cf. loc. cit. note 1 above, p. 354. 
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the view that, in order to maintain a claim to territory, a mere reservation 
of rights or protests do not suffice for an indefinite period. The state con- 
cerned must supplement such action by evidence of having made every 
effort to induce the state in possession to agree to the peaceful settlement of 
the dispute by one of the ways enumerated in Article 33 of the Charter 
of the United Nations. 

In one case, however, it is clear that silence does not amount to acquies- 
cence. If third states purport to dispose by treaty of a territory which 
is under the effective jurisdiction of another state, notification of such a 
treaty to the territorial sovereign does not create any obligation to react 
to such a challenge.*? At the most, such a treaty signifies that, in relation 
to the contracting parties, the title of the effective occupant remains a rela- 
tive title. 

This position may be expressed in the terms that a state cannot transfer 
more rights than it itself possesses,"* but only subject to some qualifications. 
Even if a state transfers only such rights as it possesses, this by itself is 
not sufficient to convey an absolute title. Moreover, if the territorial 
sovereign acquiesces in the purported transfer by relinquishment of its own 
jurisdiction, third states can in effect transfer rights which they themselves 
do not possess. Thus, the maxim ‘‘Nemo dat quod non habet’’ sums up 
somewhat tersely the legal result which is achieved by the interplay of 
rules underlying the principles of sovereignty, consent and recognition. 


D. RULES UNDERLYING THE OTHER FUNDAMENTAL PRINCIPLES OF 
INTERNATIONAL LAW 


In connection with the discussion of the rules on recognition and consent, 
the réle of the rules governing good faith in relation to territorial titles 
has already been sufficiently emphasized."* Their uniform function is to 
create estoppels which prevent states from contesting titles which they 
have recognized or in which they have acquiesced. 

The rules underlying the principle of self-defense, coupled with those 
governing consent, provide the test by which may be judged the validity 
of titles jure belli.® 

The rules on international responsibility have influenced those on terri- 
torial titles in a more subtle way. Even if states are not themselves di- 
rectly interested in any particular territory, they are concerned with hav- 
ing an identifiable addressee of international claims under treaties and 
international customary law. In order to obtain redress for their na- 
tials, they can appeal effectively only to the state which exercises real 
‘ontrol over the territory in question. Thus, this typical interest of other 
tates tends to act as an incentive to a state which claims a territory as 
its own to exercise effective control over it. Conversely, the effective exer- 
tise of territorial jurisdiction acts as an inducement to other states to 


2 Int. Arb. Awards 829 at 843. See also ibid. 869. 

"Ibid. 842. Cf. also Judge Levi Carneiro’s dissenting opinion in the Minquiers and 
Lerehos Case, [1953] I.C.J. Rep. 103. 

“Bee above, pp. 316 and 318. 75 See above, p. 309. 
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treat as the sovereign the state which exercises such jurisdiction rather 
than any state which is unable to protect their interests. 

In short, in a system of co-existing sovereign states, the rules underly- 
ing the principle of international responsibility tend to work in favor of 
territorial titles based on effective occupation. In the Palmas Island case 
(1928), Judge Huber referred to this nexus when, in one place, he defined 
effective occupation as one which ‘‘offers certain guarantees to other States 
and their nationals.’’ 

Finally, the rules governing the principle of the freedom of the seas are 
relevant, at least by way of contrast. The refusal to recognize quasi- 
territorial claims to the high seas has been the decisive formative agency in 
shaping the rule that the high seas are res extra commercium. While, in 
the initial phase of this rule, it was supported by an apparent inability 
of maritime Powers to make good by effective control their extravagant 
claims to sovereignty over portions of the high seas, this raison d’étre of the 
rule gradually lost its significance. Although impaired by acquiescence 
in inflated claims to the continental shelf and territorial seas,’ the rule still 
rests ultimately on the firm refusal of states to recognize encroachments on 
this fundamental rule. 

Thus, it appears that the practice of international courts and tribunals 
fits easily into a pattern which dispenses completely with analogies from 
private law. It then emerges that titles to territory are governed pri- 
marily by the rules underlying the principles of sovereignty, recognition, 
consent and good faith. By the interplay of these rules, relative titles 


may be transformed into absolute titles. The more absolute a title be- 
comes, the more apparent becomes the multiplicity of its roots. In the 
typical case it is the result of a gradual process in time which the World 
Court has aptly described as historical consolidation of title. 


762 Int. Arb. Awards 829 at 846. See also above, p. 315. 
77 See further loc. cit. note 1 above, p. 358 et seq. 
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THE SOVIET UNION AND THE PROBLEM OF REFUGEES 
AND DISPLACED PERSONS 1917-1956 * 


By GINSBURGS 


University of California at Los Angeles 


The Soviet Union, since its inception in 1917, has been the world’s largest 
source of refugees and displaced persons. This in itself would be sufficient 
motive to examine the Soviet attitude towards this category of individuals, 
but apart from mere quantity, the question is of interest, too, for other 
reasons: Russian refugees’? were the cause and the first subjects of inter- 
national legal attempts to solve the problem; Soviet policies toward them 
have been unusual at all times, resulting in some bold innovations in inter- 
national law; and most refugees and displaced persons at present come 
from behind the Iron Curtain,” thereby involving the Soviet Union and its 
satellites, whose policies are influenced by and modeled on the Soviet 
experience. 


I. ATTITUDE OF THE Soviet UNION Towarps FORMER 
Russian Citizens Asproap, 1917-1939 


Writing in 1951 on the question of post-World War I refugees, a leading 
Soviet jurist, O. E. Polents, affirmed : 


The problem of refugees and displaced persons substantially boils down 
to a guarantee of the earliest return of these persons to their country.® 


Yet, as we shall see, at the time of the problem speedy repatriation was not 
the principal solution in the Soviet Union’s policy toward Russian citizens 
in exile. 


“‘The largest post-war group of political refugees was that of the 
Russians, who poured into adjacent states after the Revolution and the 


*This paper is a result of work done under a special study as Research Assistant 
in the Department of Political Science at the University of California at Los Angeles. 
The author is greatly indebted to Professor Robert G. Neumann for his suggestions on 
the original draft of this article. 

As far as possible the documentation was done from Soviet materials and the transla- 
tions from Russian have been made to follow the original as closely as possible. 

1For the sake of this study the definition of ‘‘Russian refugee’’ used is the one 
adopted by the League of Nations, May, 1926: ‘‘Any person of Russian origin who 
does not enjoy or no longer enjoys the protection of the Government of the USSR and 
who has not acquired another nationality.’’ 

*The recent flight of more than 150,000 persons from Hungary in the wake of the 
revolt, which certainly is at this time the most actual and tragic problem of refugees 
from Soviet oppression, has served to fix the spotlight on a process which, though 
never previously attaining the floodlike dimensions of the last few months, has been 
continuous since 1945 and has involved many thousands. 

*Akademiya Nauk SSSR, Institut Prava (Academy of Sciences of the U.S.S.R., 
Institute of Law), Mezhdunarodnoe Pravo (International Law) 245 (Moscow, 1951). 
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Civil War.’’* At the end of World War I and up to 1921, between one and 
two million souls left Russia. ‘‘The political and economic repercussions 
of the World War, which intensified the refugee problem so enormously, 
universally affected the countries which had to meet the problem,’’ * which 
became too vast to be taken care of intelligently through piecemeal meas- 
ures. The question had become one for the international community as a 
whole ; therefore 


League intervention was first requested by various international 
relief organizations in 1921, on behalf of the million or more emigrés 
who fled from Russia at the time of the Soviet Revolution. The re- 
quest, addressed to the Council, asked for help to deal with the 
juridical and material conditions of the refugees.’ 


With the nomination on August 20, 1920, of Dr. Nansen as ‘‘ High Com- 
missioner on behalf of the League in connection with the problem con- 
cerning Russian refugees in Europe,’’ new solutions were sought to supple- 
ment the right of asylum, which ‘‘has been the basis for the immediate 
relief of vast numbers of refugees, even though they cannot claim it as a 
right.’’ 

The main causes of the refugee movement from Russia in the years 1918- 
1922 ® were the Bolshevik Revolution of November, 1917, the collapse of the 


4L. W. Holborn, ‘‘The Legal Status of Political Refugees, 1920—-1938,’’ 32 A.J.L.L. 
681 (1938). 

5 By the very nature of the problem, statistics are not very reliable and estimates 
vary considerably. J. H. Simpson, The Refugee Problem, Report of a Survey 62 
(London, 1939), estimates the number at about one million; H. von Rimscha, Der 
Russische Biirgerkrieg und die Russische Emigration 50-51 (Jena, 1924), puts the 
number at close to 3 million; Dr. Nansen, Report on the Work of the High Commission 
for Refugees, September 4th, 1923 (League of Nations Doc. A.30.1923.XII), quotes 
1% million, as also do E. M. Kulischer, The Displacement of Population in Europe 
(International Labour Office, Studies and Reports, Series O, No. 8, Montreal, 1943), 
p. 39; D. Thompson, Refugees, Anarchy or Organization? 15 (New York, 1938); 
and N. Bentwich, ‘‘The International Problem of Refugees,’’ Geneva Special Studies, 
Vol. VI, No. 5, p. 17 (1935). Soviet and émigré authors put the number at 2 million. 
See P. T. Jurid and N. A. Kovalevsky, Ekonomicheskaya Geografiya 8.S.S.R. (Economic 
Geography of the U.S.“.R.) (Moscow, 1934), Vol. I, pp. 73, 78; and V. K. Davatts, 
Russkaya Armiya na Chuzhbine (The Russian Army Abroad) 12 (Belgrade, 1923). 
2 million is also the number given in the American Red Cross Report for the Year 
Ending 30 June 1923, p. 69. The United Nations’ A Study of Statelessness 7 (New 
York, August, 1949), gives for 1922, 718,000-772,000 Russian refugees in Europe and 
about 95,000 in the Far East. 6L. W. Holborn, loc. cit. 

7N. Bentwich, loc. cit. 2. 

8A. Raestad, ‘‘Statut juridique des apatrides et des réfugiés,’’? 39 Annuaire de 
1’Institut de Droit International 32 (I, 1936); see also A. N. Mandelstam, ‘‘Les 
derniéres phases du mouvement pour la protection internationale des droits de ]’homme,”’ 
Extrait de la Revue de Droit International, 1933, No. 4, p. 4. Cf. F. Morgenster, 
‘‘The Right of Asylum,’’ 26 Brit. Year Bk. of Int. Law 327 (1949): ‘‘ According to 
general international law as at present constituted, the so-called right of asylum is 4 
right of States, not of the individual.’’ However, Art. 14 of the Universal Declaration 
of Human Rights reads: ‘‘Everyone has the right to seek and to enjoy in other 
countries asylum from persecution.’’ 

® Smaller movements of refugees, such as the flight of the Mennonites in 1929 and 
1930, took place, but the bulk of the refugees escaped in the years 1918-1922. 
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White Guard armies in Russia in 1919-1920, the famine of 1921, and the 
final collapse of the counter-revolution in Siberia in 1922. The Russians 
abroad consisted primarily of three groups: (1) the purely political emigra- 
tion, including members of the Tsarist Government, different groups of the 
Provisional Government of 1917, individual opponents of the Red regime; 
(2) the military emigration, aiso predominantly political, and involving 
officers of the Imperial Russian Army, Cossack troops, personnel of the 
military administration; and (3) the civil emigration, partly of political 
refugees, partly of middle-class and peasant elements ‘‘escaping for 
economic reasons.’’*® The predominantly political motives for the emigra- 
tion have tended to obscure two important features which link it to 
previous movements: one, that part of the flight over the frontiers to the 
West in 1921 and to the East in later years was due to the famine; ** two, 
that the emigration included the Westward movement of great numbers 
of Jews and merely continued the historical mass flights of Jews which 
had started in the nineties and continued in the years preceding the war.’? 
Besides the number of people involved, what distinguishes the post-1917 
emigration from the prewar movements is its primarily political motivation, 
the large proportion of military men among the émigrés, the new category 
of refugees, namely ‘‘economic dissidents,’’** and especially the reactions 
of the Soviet Government to this displacement of population. 


Internal Policy 


Up to the time of the Soviet Government’s Decree of December 15, 1921, 
the Russian exiles were stateless only de facto.‘ They repudiated the 


10 J. H. Simpson, op. cit. 83-84; also T. Schaufuss, ‘‘The White Russian Refugees,’’ 
Annals of the American Academy of Political and Social Science (henceforth abbr. as 
The Annals), May, 1939, p. 45. 

11 The partly non-political nature of the emigration is evidenced, too, by the measures 
taken in various countries, notably Poland, against these economic refugees. See 
Report on the Work of the High Commission for Refugees, League of Nations Doc. 
A.30.1923.XTI, p. 14: ‘‘The Polish Government also felt compelled to make arrange- 
ments for the expulsion of a very large number of refugees who had entered its territory 
since October 1920 in an illegal manner. These refugees were alleged to have left 
Russia not on political grounds but for economic and other reasons, and were causing 
the Polish Government considerable embarrassment. The Polish Government felt 
constrained to take measures to remedy this situation and issued a decree providing 
for the expulsion of all non-political refugees by April 15th, 1923, but at the same 
time emphasized that all refugees who could establish that they were seeking refuge 
in Poland for political reasons would be allowed to remain.’’ 

2J. H. Simpson, op. cit. 63-64. 

%The expression is used by J. Vernant, The Refugee in the Post-War World 6 
(New Haven, 1953), in connection with post-World War II displaced persons, but 
seems to be just as applicable to certain categories of persons in 1917-1921. It also 
fits those ‘‘peasant victims of collectivization in the U.S.S.R.’’ who ‘‘fled between 
1929 and 1932, escaping individually to Poland, Rumania and the Baltic States.’’ 
J. H. Simpson, op. cit. 84. 

44See the definition of de facto and de jure statelessness in United Nations, A Study 
of Statelessness 8-9. Not all stateless persons are refugees, but to be a refugee a 
Person has to be either stateless de facto or stateless both de facto and de jure. This 
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new regime and were in fact repudiated by their country of origin, which 
turned its back on them and granted them neither admittance nor pro- 
tection. Their circumstances were conditioned and pervaded by the 
consequences of this repudiation, which, however, was political, not legal,” 
for de jure they remained Russian citizens: 


Prior to the formation of the Union, the citizenship of the peoples in 
the Soviet Republics was determined by legislative acts and by treaties 
and agreements entered into by these Republics, in accordance with 
which Soviet citizenship was imposed upon those former Russian 
‘‘subjects’’ who were not exempt in conformity with these acts or 
treaties.*® 


Moreover, the various Soviet Republics were linked by a series of treaties 
conventions and agreements which tended in certain cases to extend th: 
provisions of one Republic’s legislation over the territory of all the others.” 
Thus the failure of any Republic to regard as foreigners former Russian 
citizens of its ethnic origin, or residing in its territory, resulted in their 
being considered citizens by all the other Republics. An additional factor 
guaranteeing continued Soviet citizenship was that none of the legislativ: 
acts of the various Republics contained any provisions for renunciation of 
citizenship, other than by individuals belonging ethnically to the border 
states to which the Soviet Union had renounced all claims to sovereignty in 
the Treaty of Brest-Litovsk, or those residing within the territory of the 
Republic at the time of the formal application for denaturalization.” 


was recognized, too, by the definition of refugees adopted in the Arrangement of 
May 12, 1926, and later taken over in the Convention of 1933, which is based not o 
denationalization, but on the fact that the party ceases to enjoy the protection of his 
state of origin. See also the ‘‘Definition of refugees accepted by the Institute of 
International Law at the Brussels Conference in 1936,’’ 39 Annuaire de 1’Institut de 
Droit International 294 (II, 1936), and United Nations Economic and Social Counci 
‘‘Text of the proposed draft Convention Relating to the Status of Refugees’’ (Doc 
E/1618, Feb. 17, 1950), p. 12. 

15 J, L. Rubinstein, ‘‘The Refugee Problem,’’ 15 International Affairs 721 (1936 

16 T, A. Taracouzio, The Soviet Union and International Law 82 (New York, 1935). 

17 Such, for example, was the effect of Art. 1 of the Ukrainian Statute on Foreigner: 
of 1924 and Art. 1 of the Statute on Foreigners of the White Russian S.S.R. which read 
‘* As foreigners are to be regarded all persons in the White Russian S.S.R. who are 20 
citizens of the White Russian 8.S.R. or of any other Soviet Republic.’’ See Sobran 
Uzakonenii i Rasporyazhenii R.K.P.U. (A collection of the laws and ordinances ¢ 
the Uk.S.S.R.) par. 237 (Kharkov, 1924), and Sobranie Uzakonenii i Rasporyazhem 
B.S.S.R. (A collection of laws and ordinances of the White Russian 8.S.R.), par. 1# 
(Minsk, 1922) (hereafter the periodic issues of this series covering the legislation of th 
U.S.S.R. and the various Republics will be cited as Sobranie, followed by the name of th 
Republic and the year of issue). 

18 See the decree on denaturalization of Russian citizens issued by the Council « 
People’s Commissars of the R.S.F.S.R. on July 2, 1918, Sobranie R.S.F.S.R., 1917-1918 
p. 595. Art. 2 of the Ukrainian decree of March 11, 1919, provided only for 
renunciation of citizenship by persons of non-Ukrainian origin in the Ukraine, Sobram 
Uk.S.S.R., 1919, par. 351. Art. 10 of the Constitution of the Far Eastern Sov 
Republic of April 27, 1920, provided the right of denaturalization to persons ** residing 
in the Far Eastern S.S.R.,’’ as also did the Decree of the Council of People’s 
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None of these provisions for voluntary loss of citizenship seem to have 
applied to former Russian citizens abroad ethnically not Polish, Finnish or 
Balt. 

In the early years of the Revolution and Civil War, the Soviet Govern- 
ment, therefore, looked on the émigrés as de jure Russian citizens who had 
never lost their citizenship or legally severed their allegiance to the Soviet 
Union. Prior to 1921 the \Russian papers and documents issued by the 
Tsarist Government or the Provisional Government were sufficient valid 
evidence of Russian citizenship. Upon the consolidation of the Soviet 
regime and the near collapse of the counter-revolution, the turning-point 
in the status of Russians abroad came with the adoption by the Soviet 
Republics of a policy new both to the Soviet Government and to inter- 
national law, 1.e., the involuntary mass denaturalization of former citizens 
of Tsarist Russia.*® The first step was the issuance of a Circular by the 
People’s Commissariat for Foreign Affairs on August 11, 1921, which 
authorized the representatives of the Soviet Government abroad to issue 
provisional identification certificates to persons ‘‘declaring themselves Rus- 
sian nationals.’’ Then came ‘‘the decree and laws of 1921 and 1924’’ 
which ‘‘virtually denationalized all Russian refugees.’’?° The Decree of 
the Council of People’s Commissars of the R.S.F.S.R. of December 15, 
1921, practically identical to and superseding that of October 28, 1921,” 
on ‘‘Forfeiture of Soviet Citizenship by Certain Categories of Persons 
Residing Abroad,’’ provided for the loss of Soviet citizenship by: 


1. Persons who had resided abroad uninterruptedly over 5 years and 
who had failed to take out before June 1, 1922, their passports or cor- 
responding identification papers from Soviet representatives (this 
provision did not apply to countries in which there were no Soviet 
representatives). 

2. Persons who had left Russia after November 7, 1917, without the 
permission of the Soviet authorities. 

3. Persons who had voluntarily served in the Armies against the 
Soviets or participated in counter-revolutionary activities. 

4. Persons who had the right to opt for Soviet citizenship but had 
failed to do so. 


missars of the Georgian S.S.R. of July 11, 1922. See V. V. Egorev et al., Pravovoe 
Polozhenie Grazhdan i Yuridicheskikh Lits S.8.S.R. za Granitsei (Legal status of citizens 
and juridical persons of the U.S.S.R. abroad) 92, note 31 (Moscow, 1926). It is true 
that Art. 9 of the Statute on Citizenship of the R.S.F.S.R. of 1920 and Art. 11 of the 
Statute on Citizenship of the R.S.F.S.R. of 1931 seem to imply a possibility of voluntary 
denaturalization, but it would appear that this referred to rights acquired under specific 
treaties and agreements on option of citizenship. Sobranie S.S.S.R., 1920, and Sobranie 
88.8.R., 1931, I, p. 343. 

Cf. Charles De Visscher, Théories et Réalités en Droit International Public (2nd 
ed., Paris, 1955): ‘‘Inaugurée par 1’U.R.S.8. dés 1921 .. . cette pratique a fait de 
Vapatridie, autrefois considérée comme un accident et une anomalie, la condition de 
millions d’individus.’’ 

20 W. Adams, ‘‘ Refugees in Europe,’’ The Annals, May, 1939, p. 43. 

"1 According to the Decree of Oct. 28, 1921, passports had to be taken out by 
March 1, 1922; the Decree of Dec. 15, 1921, extended the deadline to June 1, 1922. 
See Sobranie R.S.F.S.R., 1921, pp. 710-711, and ibid., 1922, I, pp. 7-8. 
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5. Persons other than those in (1) who had resided abroad and 
failed to register before June 1, 1922, with Soviet representatives.” 


The example of the R.S.F.S.R. was soon followed by the other Soviet Re- 
publies.** In connection with these laws and ordinances it must be noted 
that considerable differences exist in the legislation of the individual Re- 
publics, both as to the provisions and as to the date of passage of the 
legislation, the Russian nationals being the first to lose their citizenship, 
the Caucasians being the last. Moreover, the laws made no mention of 
persons who left Soviet territory without permission after the promulgation 
or after the deadline for registration. This last point was, however, soon 
remedied by two Circulars of the People’s Commissariat for Foreign Af.- 
fairs of April 10, 1923 (No. 89), and June 10, 1923 (No. 90), which de- 
prived such persons of diplomatic protection but not of their citizenship 
Whereas those who left Russia prior to and during the Revolution and 
Civil War became stateless de jure, those leaving after the triumph of the 
Soviets, and therefore repudiating not Russian, but Soviet citizenship, were 
rendered stateless only de facto. 

With the formation of the Union in 1923 and the adoption of a new 
Union Constitution in 1924 the powers to legislate on citizenship were 
granted to the Union Government.** The previous policy of the various 
Republics on the involuntary loss of citizenship was reaffirmed and ex- 
tended further by the provisions of Article 12 of the Statute of 1924. 
which is so basic as to warrant its reproduction: 


The citizenship of the Union of §8.8.R. is lost by: 

A—Persons who have been deprived of Soviet citizenship in con- 
formity with legislative acts of the Union Republics promulgated prior 
to July 6, 1923, or in conformity with the legislation of the Transcau- 
easian §.F.S.R.; 

B—Persons who left the territory of the Union of S.S.R. both with 
the permission of the U.S.S.R. or any of the Union Republics or witb- 
out the same, and who have not returned or do not return upon the 
request of the authorities; 

C—Persons who have been released from Soviet citizenship in con- 
formity with the provisions of law; 

D—Persons expatriated by the decisions of the courts.”* 


This was the last legislative act of the Soviet Union on the subject of mass 


denationalization of its former citizens, for the statutes on Soviet citizen- 


ship of 1930 and 1931 contained no provisions on involuntary loss of 

22 See T. A. Taracouzio, op. cit. 119-120. 

28 Art. 8 of the Decree of the Council of People’s Commissars of the Georgian S.S.B 
of July 11, 1922, provided for involuntary loss of citizenship by persons who haé 
become citizens of a foreign state, and persons who had entered the service of a foreign 
state without permission of the Georgian authorities. V. V. Egorev et al., op. cit. 30 
A Ukrainian decree of March 28, 1922, repeated almost exactly the R.S.F.S.R. decree 
of Oct. and Dec., 1921, extending the time limit for registration to Jan. 1, 1923 
Sobranie Uk.8.S.R., 1922, par. 237. The laws of the White Russian 8.S.R. of 192 
and the Transcaucasian S.F.S.R. of May 21, 1923, were similar to the R.S.F.SB 
decrees. Sobranie B.S.8S.R., 1922, par. 48, and V. V. Egorev et al., op. cit. 35. 

24 Art. 1(u) of the Constitution of 1924. 

28 Sobranie 8.8.8.R., 1924, pp. 364-366, reproduced by T. A. Taracouzio, op. cit. 12) 
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nationality. The statute of 1924 unified and codified the measures taken 
by the individual Republics, added the concept of loss of citizenship due 
to failure to return upon the demand of the Soviet Government (the de- 
erees Of 1921 merely provided for registration at consulates and embassies 


and did not mention return home), and extended the status of de jure 
statelessness to individuals who were rendered merely de facto stateless 
by the Circulars of April and June, 1923.7° 

On the subject of voluntary loss of citizenship, the Government of the 
Union adopted and modified the previous policies of the individual Re- 
publics, which permitted renunciation of allegiance only with the express 


permission of the Government of the Republic * or in accordance with the 
provisions of specific treaties on option of citizenship. Whereas the pre- 
Union laws of the separate Soviet Republics had permitted only the de- 
naturalization of Soviet citizens residing within the Republics, the statute 
of the Union of 1924, Article 13, merely provided for renunciation of Union 
sitizenship, ‘‘only with the permission of the Central Executive Com- 
mittee of the U.S.S.R.,’’ without any reference to the place of residence 
of the applicant. Article 14 of the statutes of 1930 and 1931 allowed re- 
nunciation of citizenship by persons within the Union by ‘‘the decree of 
the Presidium of the Central Executive Committee of the U.S.S.R. or by the 
Presidium of the corresponding Union Republic,’’ and by persons residing 
abroad, ‘‘by the decree of the Central Executive Committee of the 
U.S.S.R.’’?8 In both cases, however, it was necessary to file a formal appli- 
vation, a step which the refugees abroad never took. 

The attitude of the Soviet Union towards Russian exiles, as reflected in 
its internal measures, may, therefore, be summarized as follows: In the 
early years of the regime, all Russian citizens abroad were regarded as 
jona fide citizens of the Soviet Union; in the second period which began 


* See above. Between April-June, 1923 and 1924, the juridical status of these in- 
lividuals had been identical to that of the Italian refugees affected by the Fascist 
sovernment’s decrees refusing them assistance and protection, but not denationalizing 
them. But whereas the Italians were never considered as refugees and given that 
ternational legal status, the Russians were so regarded and treated by the various 
international relief organizations. On the Italians, see G. Nitti, ‘‘Les émigrés italiens 
en France,’’ 3 Rev. Gén. de Droit Int. Public (3rd ser.) 729-759 (1929), and A. Colaneri, 
De la condition des ‘‘Sans-Patrie’’ 31 (Paris, 1932). 

27 See the Decree of the All-Ukrainian Executive Committee of March 28, 1922, 
Sobranie Uk.S.S.R., 1922, p. 238; Decree of the Council of the People’s Commissars 
of the White Russian 8.S.R. of Aug. 4, 1922, Sobranie B.S.S.R., 1922, p. 148; Decrees 
of the Council of People’s Commissars of the Georgian 8.S.R. of July 11, 1922, and 
Feb. 5, 1924, cited in V. V. Egorev et al., op. cit. 30; also Art. 1 of Decree of the 
ouncil of People’s Commissars of the Transcaucasian S.F.S.R. of April 5, 1923, 
Sobranie R.S.F.S.R., 1923, pp. 98-99. 

See Sobranie 8.S.S.R., 1931, I, pp. 342-344. Art. 7 of the Soviet Citizenship Act 
No. 198 of Aug. 19, 1938, merely provides for ‘‘forfeiture of the citizenship of the 
US.S.R.’? by ‘‘decree of the court of law in instances prescribed by law,’’ or by 
‘special order of the Presidium of the Supreme Council of the U.S.S.R. in a special 
‘ase.’? See Sbornik deistvuyushchikh dogovorov, soglashenii i konventsii, zak- 
uthennykh SSSR s innostrannymi gosudarstvami (Collection of treaties, agreements 
aad conventions concluded between the U.S.S.R. and foreign Governments and in force), 
1955, X, p. 224 (hereafter cited as Sbornik dogovorov). 
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in the latter part of 1921, Soviet Russian citizenship was denied to Russians 
abroad, adding de jure to their already de facto statelessness and requiring 
special registration to retain Soviet nationality, and in 1924 making expatri- 
ation result in loss of citizenship. Both these latter measures were innova- 
tions in the conduct of states and in international law. ‘‘ Russia alone has 
systematically deprived its refugees of their nationality.’’ *° 

Side by side with the Soviet laws and decrees on loss of citizenship, a 
number of legislative and executive decrees and ordinances provided for 
ways in which Soviet nationality might be recovered by refugees from 
Russia. In the early years these unilateral measures took the form of re- 
patriations and amnesties. 

It must be noted that the very decrees which first instituted mass de- 
nationalization, those of October and December, 1921, already provided that 
two categories of those affected by the decrees, i.e., persons who left 
Russia after November 7, 1917, without the permission of the Soviet au- 
thorities, and persons who voluntarily served in the armies against the 
Soviets or who had participated in any kind of counter-revolutionary or- 
ganizations, could apply for a restitution of their citizenship by filing ap- 
plications to that effect addressed to the All-Russian Central Executive 
Committee.*® These individuals and those who had retained their original 
Soviet citizenship by registering before the deadline set by the decrees were 
not required to take any further steps and simply remained Soviet 
citizens abroad. However, this situation was qualified by the statute of 


1924, which provided for loss of citizenship upon refusal or failure to 
return at the request of the authorities. In view of the fact that ‘‘ military 
service in the Armed Forces of the USSR is an honorable duty of the 


$1 


citizens of the USSR,’’ and that ‘‘universal military service is law, 
individuals of military age among those refugees who retained Soviet 
citizenship were all sooner or later faced with the alternative of returning 
to the U.S.S.R. or losing their citizenship. It is in connection with this that 
repatriation first established itself as an important factor in Soviet internal 
law of nationality and citizenship. 

Another aspect of Soviet domestic legislation on the citizenship of its 
refugees abroad was reflected in a series of amnesties proclaimed in the 
U.S.S.R. granting full pardon to certain specific categories of its former 
nationals. A number of such amnesties, either specifically aimed at 
Russians abroad or including among other provisions measures pertaining 
to refugees beyond the frontiers of the Soviet Union,*? were announced 


20 W. Adams, loc. cit. 
80 Art. 2 of the Decree of Dec. 15, 1921, on ‘‘Forfeiture of Soviet Citizenship by 


Certain Categories of Persons Residing Abroad.’’ See Sobranie R.S.F.S.R., 1922, ! 


pp. 7-8. 

81 Art. 132 of the Constitution of the U.S.S.R. as amended 1936. See also V. ™M. 
Chkhikvadze, Sovetskoe Voenno-Ugolovnoe Pravo (Soviet Military Criminal Law) 29 
(Moseow, 1948). 

82 See, for example, ‘‘Amnesty Granted on the Occasion of the Third Anniversary 
of the Liberation of Minsk,’’ July 11, 1923, Sistematicheskoe Sobranie Deistvuy™ 
shchikh Zakonov 8.S.8.R. (Systematic collection of the laws in force in the U.S.8.2.) 
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They were couched in such language as to suggest that 


together with the remission of punishment and the right of repatria- 
tion, upon condition of immediate return, option for Soviet citizenship 
is automatically involved by the registration required of such former 
Russian nationals.** 


These amnesties, which played a very important réle in the early days of 
the Soviet regime, were either so worded as to grant amnesties to particular 
groups of émigrés or were drawn in more general terms.** 

The unilateral repatriation encouraged by these amnesties did take place 
in the early years after the Revolution, and a number of persons returned 
to the Soviet Union independently, i.e., not under the auspices of any 
international agreements between the U.S.S.R. and other states or inter- 
national agencies. ‘‘The few thousand men who sought repatriation in the 
early days were Cossacks.’’** In 1921 a French application to the Soviet 
Government to permit the repatriation of part of General Wrangel’s army 
from Constantinople and other centers in the Levant met with no success, 
but about 3,300 Russians willing to return at their own risk were embarked 
on a Turkish vessel and landed at Novorossiisk. No authentic information 
exists regarding their reception, although it is assumed that most of them, 
being ordinary soldiers, returned to their original homes. An additional 
725 soldiers returned to Batum prior to August, 1921. 

Precise statistics do not exist, due to the very nature of the problem, 
many individuals finding their way home singly or in small groups of 
which no records were kept. Nevertheless, it can be safely assumed that 
independent repatriation did not involve a very considerable number of 
persons, most returnees being sponsored and protected by special agree- 
ments concluded between the R.S.F.S.R., or U.S.S.R., and the High Com- 
mission for Refugees, which included special provisions for amnesty of the 
repatriates. It must be noted, however, that amnesties were granted only 
to certain well-specified categories of persons, and included some novel pro- 
visions, such as limitation of the pardon solely to men of working-class 
origin, or to peasants, or only to the enlisted personnel of the armed forces, 
or to certain racial minorities. Amnesties were expressions of the Soviet 
theories of the class struggle, of the concept of the Soviet Union as a 


I, pp. 416-418 (Moscow, 1926). This amnesty granted by the White Russian 8.S.R. 
gave pardon to White Russians of working-class origin, members of anti-Soviet forma- 
tions of 1918, 1919 and 1920; to White Russian political and cultural leaders, formerly 
members of anti-Soviet organizations, declaring their loyalty to the Soviet authorities; 
to former members of the White Russian Social Democratic and other parties who de- 
clared their loyalty to the Soviet authorities; and, finally, to White Russian peasants 
formerly involved in anti-Soviet activities, including those who had fled abroad (italics 
supplied). Only peasant refugees seem to have been covered by the amnesty. 

88T. A. Taracouzio, op. cit. 116 (italics supplied). 

84A list of these amnesties, both special and general, may be found in T. A. Tara- 
couzio, op. cit. 115-116, and 115, note 87, and V. V. Egorev et al., op. cit. 28. The 
amnesty for persons expelled from Poland, of Aug. 11, 1923, seems to apply to the per- 
sons involved in the expulsion of non-political refugees carried out by the Polish Govern- 
ment after 1920. See note 11 above. 85 J. H. Simpson, op. cit. 91, 
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workers’ and peasants’ state, and of the national minorities policy of the 
U.S.S.R. At no time were amnesties all-inclusive or repatriation non- 
selective. 

An additional domestic measure of the U.S.S.R. contributed to swelling 
the ranks of the Russian refugees abroad by a category of persons, ‘‘ex- 
patriated by the decisions of the courts’’ and deprived of their nationality 
by the statute of 1924. The Criminal Code of the R.S.F.S.R. of 1924, 
Article 20, clause ‘‘a,’’ provided for the declaration of a person as ‘‘an 
enemy of the toiling masses’’ as a measure of ‘‘social protection,’’ with 
consequent loss of the citizenship of the R.S.F.S.R., and of the U.S.S.R., 
and compulsory banishment from Soviet territory.** 

In conelusion, the internal policy of the Soviet Republics, and then of 
the Union, may be analyzed as having the following purposes: In the early 
years of revolutionary optimism, citizenship was granted to everyone; with 
the increased cooling off of revolutionary fervor, the growing difficulties at 
home, the resistance encountered by the Soviet regime, a stiffening of atti- 
tude took place and, on the maxim that ‘‘all those who are not for us are 
against us,’’ mass repudiation of the refugees by denaturalization took 
place, alleviated only here and there by amnesties, decrees and permissions 
to repatriate to limited numbers of chosen and reliable elements, usually of 
proletarian origin. Internally this process of cleansing its ranks was car- 
ried out by the Soviet Union through the use of Article 20 of the Criminal 


Code and expulsion. 


Foreign Policy 


Regarding the Russian refugees abroad not as mere refugees, but as 
‘direct henchmen of world-wide capitalism, supported by it and working 
for it,’’ ** and ‘‘in the belief that the refugees were continuously conspiring 
against Communist policy,’’ ** the foreign policy of the Soviet Union after 
the consolidation of the new regime aimed at neutralizing or destroying the 
Russian émigré movement. This policy varied according to whether it in- 
volved relations with the border states formerly members of the Russian 
Empire, with other states most of which in the early days did not recog- 
nize the Soviet regime, or with the League of Nations. 

The first international relations of the Soviet Union involved treaties 


36 The use of this measure was further extended by the inclusion in Art. 7 of the 
Soviet Citizenship Act No. 198, of Aug. 19, 1938, of the provision for the forfeiture 
of citizenship by ‘‘decree of a court of law in instances prescribed by law.’’ See 
Vedomosti Verkhovnogo Soveta SSSR, 1938, No. 11, and M. Shargorodsky, Voprosy 
Obshchei Chasti Ugolovnogo Prava (General questions of criminal law) 179-180 
(Leningrad, 1955). Somewhat similar in its effects of denaturalization is the ‘‘ort- 
lawing’’ envisaged in the Decree of the Central Executive Committee of the U.S.S.B., 
Nov. 21, 1929, titled, ‘‘On the declaration as outlaw of officials—Soviet citizens abroad, 
who have fied into the camp of the enemies of the working class and peasants, and 
who refuse to return to the U.S.S.R.’’ See M. Shargorodsky, op. cit., and Ya. M 
Brainin, Sovetskoe Ugolovnoe Pravo (Soviet criminal law), I, p. 147 (Kiev, 1955). 

87 V. I. Lenin, Socheneniya (Collected Works), Vol. 32, p. 256, quoted in Akademiys 
Nauk SSSR, op. cit. 239. 88 W. Adams, loc. cit. 
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and agreements with the border states which seceded from Russia after the 
Revolution and during the Civil War. The early Soviet attempts at solv- 
ing its refugee problem were formulated in these treaties, and considerable 
variations exist in the manner in which the U.S.S.R. tried to settle the 
question, though all included an offer of option of Soviet citizenship. 

Thus the Treaty of Peace of February 2, 1920, with Estonia provided 
that all persons of non-Estonian origin residing in Estonia and aged 
eighteen or over had the right to opt for Russian citizenship, with the pro- 
vision that persons opting for Russia were to leave Estonia for the U.S.S.R. 
within one year from the date of such option. It would seem that the 
provisions of this treaty did not involve the status of refugees, applying 
as it did only to persons residing in Estonia, and not just to those present 
there. It would also appear that those persons of non-Estonian origin, 
including persons of Russian origin, who were residing in Estonia at the 
time of the Treaty of Peace were recognized as Estonian nationals who, 
failing to opt for Russian citizenship, automatically retained their Es- 
tonian citizenship, thus not being affected by the Soviet denaturalization 
decrees of 1921 and 1924. More directly relating to refugees was the 
Agreement of August 19, 1920, which provided for the return to their 
country of persons who did not come under the qualifications of optants 
as understood in the Treaty of Peace. Thus earmarked for return to 
Russia were military and civil prisoners of the World War and the Civil 
War, hostages, members of families whose heads resided in the Soviet 
Union, refugees, members of the former North-Western Anti-Bolshevist 
Army of General Yudenich, who were in Estonia at the time of the signa- 
ture of the Agreement. In spite of these provisions which envisaged the 
return to Russia of all Russian refugees and members of anti-revolutionary 
forces, 16,000 Russian refugees were estimated to be in Estonia at the end 
of 1921, and on January 1, 1930, it was estimated that 11,210 Russian refu- 
gees still remained there. These non-optants came under the provisions of 
the denaturalization decrees of 1921 and 1924, thus acquiring de jure state- 
lessness in addition to their de facto statelessness. 

Very similar to the Treaty of Peace with Estonia was the Treaty of Peace 
concluded on May 7, 1920, between the R.S.F.S.R. and the Georgian Re- 
public, and the Agreement on the Manner of Option for Georgian Nation- 
ality of December 9, 1920.8° As in the Treaty of Peace with Estonia, the 
one with the Georgian Republic extended the right to opt for Russian citi- 
zenship not only to persons of Russian origin residing in Georgia, but gen- 
erally to persons of non-Georgian race residing in Georgia. 

The various agreements between the R.S.F.S.R. and Latvia *° extended 
the unconditional right of option to the citizenship of the contracting 


* For the text of the Peace Treaty with Estonia, see Sbornik dogovorov, 1922, I, 
Pp. 100-116 (English text in L. Schapiro (ed.), Soviet Treaty Series, I, pp. 34-38 
(Washington, D. C., 1950)); for the texts of treaties with Georgia, see Sbornik 
dogovorov, 1921, I, pp. 27-33, 135-138; also L. Schapiro, op. cit. 44-46, 82-83. 

For texts of treaties, see Sbornik dogovorov, I-II, pp. 37-48 (2nd rev. ed., 1928) ; 
ibid, 1924, I, pp. 177; 1921, I, p. 153; for English texts see L. Schapiro, op. cit. 
849, 54-58, 123-124, 138-141. 
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parties to all persons and refugees in the territory of either state. Russian 
citizenship could also be opted by Latvians in the territory of a third state. 
Option of citizenship of either party was followed by repatriation. All 
Russians within the territory of Latvia who failed to opt for Russian na- 
tionality automatically remained Latvian nationals, under the provisions 
of clause 1 of Article 8 of the Treaty of Peace. Since most of these agree. 
ments were concluded in 1920, and did not affect persons of either state 
who entered the territory of the other after the dates of ratification, a 
number of Russian refugees who entered Latvia after 1920-1921 and came 
within the scope of the denaturalization decrees became stateless persons. 
Their numbers in 1929-1930 were variously estimated as between 9,808 
and 30,000.** 

The various treaties between the R.S.F.S.R. and Lithuania, and between 
the Ukrainian S.S.R. and Lithuania *? were quite similar to the agreements 
with Latvia, except that not all persons residing in Lithuania at the time 
of ratification of the treaties were to be considered as Lithuanian citizens 
This barred most Russians in Lithuania, and especially those who had re. 
sided there in the service of the Russian Crown, from being recognized as 
Lithuanian citizens. Granted the right to opt for Russian nationality and 
return to the U.S.S.R., a failure to choose it resulted in statelessness, first 
de facto, and then, in 1924, also de jure. In 1929-1930, Russian refugees 
in Lithuania numbered between five and eight thousand.** 

The Treaty of Peace with Poland, signed at Riga, March 18, 1921, pro- 
vided that former Russian subjects of non-Polish origin within Poland 
‘‘eligible for registry with the rural, municipal or corporate bodies in th: 
territory of Poland or whose names have been entered in census books as 
permanent residents of Poland,’’ had Polish nationality, but could opt for 
Russian citizenship. All other former subjects of Russia of non-Polish 
origin continued to be Russian nationals. Thus all refugees in Poland re- 
tained Russian citizenship until the denaturalization decrees of 1921-1924 
Those eligible to opt for Russian citizenship who availed themselves of the 
right were not obliged to repatriate, but under Article 7 could be compelled 
to do so by the Government of Poland. Between 50,000 and 100,00 
Russian refugees were estimated to be in Poland in 1929-1930.** 

On May 27, 1920, there was concluded a Russian-Sinkiang Agreement 0! 
Trade and Refugees, Article 7 of which reads as follows: 


41 The first number is an estimate given in 1930 by a Sub-Committee of the Con 
sultative Committee of Private Organizations attached to the High Commission's 
Geneva Office; the second represents figures given by the High Commission, Doe 
A.23.1929. VII. 

42 The Treaty of Peace with the R.S.F.S.R., July 12, 1920; the Agreement with th 
R.S.F.8.R. on the Manner of Option for Lithuanian Citizenship, June 28, 1921; * 
similar agreement with the Uk.S.S.R., Jan. 28, 1921; and an Agreement with the 
Uk.S.S.R. on Provisional Rules Regulating the Transportation of the Property of 
Persons who Have Opted for Lithuanian Citizenship, April 5, 1922. For texts, * 
Sbornik dogovorov, I-II, pp. 59-68 (2nd rev. ed., 1928); ibid., 1924, I, p. 178; als 
see Recueil des Traités Conclus par la Lithuanie avec les Pays Etrangers, I, 1919-1929 
pp. 30-45, 98-105, 67-72, 24-29 (Kaunas, 1930). 

48 See note 41 above. 44 Thid. 
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The Russian Delegation declares that the amnesty promulgated by 
the Tashkent Government is to respect humanity and is a resolution 
which cannot be encroached upon under any circumstances, and that 
after this explanation there would be of course no danger in the re- 
turn to Russia of defeated soldiers and refugees. The Chinese authori- 
ties will certainly exhort them to their utmost to return to Russia so 
that each may follow his trade peaceably.* 


As a result of the Soviet assurances, the Governor of the Province of Sin- 
kiang succeeded in repatriating a certain number. 

Treaties were also concluded with Finland and Turkey, but they did not 
contain any provisions on refugees.*® 

An examination of these treaties concluded between the Soviet Republics 
and various border states reveals many unusual features. Thus, in all of 
them the right to opt for Soviet citizenship was granted not only to Rus- 
sians in the border states, but generally to persons not of the ethnic origin 
of the other party to the agreement on option, 1.e., non-Estonians, non- 
Georgians, non-Poles. Russian citizenship was thus made available to per- 
sons who had never been Russian citizens prior to the Revolution. Another 
unique aspect is that the Treaty of Peace with Latvia granted the right to 
opt to every person on the territory of either contracting party, regardless 
of former or present citizenship or race. Most treaties provided for re- 
patriation after option, except the Treaty of Riga with Poland. In fact, 
however, Poland exercised the right to compel the optants for Russian 
citizenship to return home. Apart from the Agreement with Estonia of 
August 19, 1920, no transfer of refugees was envisaged except for those who 
freely chose to return. Expatriation by option in accordance with the pro- 
visions of these treaties seems to have been recognized by the U.S.S.R. as 
the only way of voluntarily losing Soviet citizenship besides formal indi- 
vidual application to, and by permission of, the governmental authorities. 

All the above-mentioned treaties insured the recognition of the Soviet 
Union by the border states. Therefore all Russian refugees within their 
territories were regarded, when deprived of their Russian nationality by 
the denaturalization decrees, as truly stateless and their position was ren- 
dered very difficult. In the 1920’s Poland undertook to expel all Russian 
non-political refugees from its territory. Also 


there was a great deal of difficulty in maintaining the refugees in the 
small Border States, for whom it was essential to come to some modus 
vivendt with the U.S.S.R. The political heads of the emigration were 
forced to leave for Berlin or elsewhere.*’ 


Extracts of the text of the Agreement may be found in J. Degras (ed.), Soviet 
Documents on Foreign Policy, I: 1917-1924, Addendum, pp. 483-484 (London, 1951). 

“The Treaty with Finland provided only for option of the population of the 
Pechenga area; the Treaty between the R.S.F.S.R. and Turkey, March 16, 1921, 
and the Treaty of Friendship between the 8.S.R. of Armenia, Azerbaijan, and Georgia 
om the one side, and Turkey on the other, with the participation of the R.S.F.S.R., 
signed at Kars, Oct. 13, 1921, provided for options in ceded territory only and for 
teturn of ‘‘ prisoners of war and civilian prisoners.’’ See J. Degras, op. cit. 237-242, 
263-267, and Sbornik dogovorov 134, 114, 120 (2nd rev. ed., 1928). 

“J. H. Simpson, op. cit. 75. 
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Thus did the U.S.S.R. achieve the neutralization of the political aspects of 
the emigration on most of its European frontier. After the Russo-Turkish 
Treaty, concluded in 1925, the Ankara Government pledged itself to receive 
no more Russian refugees, and those still in Turkey were required either 
to accept Turkish nationality or to leave the country before August 1, 1927. 
The naturalization of some 1,800 Russian refugees who had been accepted 
by the Turkish Government was completed by 1938.** The others were 
forced to leave the country.*® In Turkey, too, the Soviet Union achieved 
its objective by either forcing the elements of the emigration hostile to it 
to leave the country or neutralizing them just as effectively by making the 
Turkish Government responsible for the actions of those who were natu- 
ralized. Naturalization usually involves assimilation, and therefore tends 
to absorb and render inoffensive an alien element, which otherwise might 
remain troublesome. Naturalization in or departure from the territory of 
its neighbors, preferably the second, was the Soviet aim for its refugees 
residing there. 

With other states the Soviet Union could not deal in the same manner 
as it did with former members of the Russian Empire and Turkey. Two 
different pressures were exerted by the U.S.S.R. The first, unofficial, was 
the policy of getting recognition of the Soviet regime by these states, which 
had a psychological effect on the emigration, and of entering into treaties 
and agreements with such states, thus dashing all hopes of the militant 
émigrés for the overthrow of the Red regime; the second policy provided 
for entering into specific agreements on refugees with those states which 
recognized the Soviet Government or were willing to deal with it. 

In the states of Western and Central Europe which did not recognize the 
Soviet Government, the Russian émigrés were regarded as foreigners,” 
subjects of Russia under the diplomatic protection of recognized represent- 
atives of the Russian Provisional Government, and not as stateless refugees. 
Nevertheless, even prior to their recognition of the Soviet Government, a 
number of Western governments entered into agreements with it for the 
repatriation of nationals. Though most of these agreements were con- 
eluded for the purpose of exchanging war prisoners, and will be treated 
separately, the provisions of some of them included repatriation of civil- 
ians.** Repatriation was conducted in conformity with the general rules, 
i.e., exchange and free consent of the repatriates. 

After the recognition of the Soviet Government by the governments of 
the major states the status of the Russian refugees rapidly deteriorated. 


48 Nansen International Office for Refugees, Report by M. Michael Hansson, Former 
President of the Governing Body of the Nansen International Office for Refugees, on the 
Activities of the Office from July 1st to December 31st, 1938, p. 1. 

49 Reports by the High Commissioner for Refugees, March 10, 1924, Extract No. 25, 
from the Official Journal, p. 2. 

50 See I. M. Rabinovich, Russkie v Germanii, Yuridicheskii Spravochnik (Russia0s 
in Germany, Legal Reference) 68-69 (Berlin, 1921). 

51 Conventions with Great Britain, Feb. 12, 1920; France, April 20, 1920; Italy, 
April 27, 1920; Belgium, April 20, 1920; and Denmark, Dec. 18, 1919. For texts, 
see Sbornik dogovorov, 1921, I, pp. 120-123, 156-162, 141-142, 119 and 139-140 
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The decrees of denaturalization of 1921-1924 were given effect,®°* and from 
foreigners with the attendant privileges of that status, the Russian émigrés 
in France, Great Britain and other countries were transformed into state- 
less refugees, with a consequent worsening of their juridical and material 
position. The unemployment, jailings and expulsions of these individuals, 
multiplying with the growth of the economic depression in the Europe of 
the 1930’s, coupled with the abandonment of any possibility of a counter- 
revolution, increased the hopelessness of the situation of the Russian exiles, 
forcing them either to emigrate to the Western Hemisphere, to settle down 
and get naturalized, or to return. All these alternatives spelled the end 
of organized activities effectively dangerous to the Soviet Union close to its 
borders. The success of the pressure exerted by the policies of the U.S.S.R. 
was evidenced by the consequences of the signing of the Franco-Russian 
Agreement of 1936: thousands of émigrés presented themselves in the 
Soviet consulates asking for permission to return and ‘‘the Soviet Govern- 
ment selected and examined their requests very carefully and accepted only 
those which seemed to it to have been made in good faith.’’ ** 

Another series of agreements was concluded by the R.S.F.S.R. either di- 
rectly with the League of Nations High Commission for Refugees, or 
with other states but under its auspices, providing for the repatriation 
of Russian refugees. Two separate streams of repatriation may be dis- 
tinguished: one of Russian refugees, the other of Armenians to the Soviet 
Republic of Erivan, and considerable differences exist between the two. 

The first agreement ** for repatriation concluded under the auspices of 
the League of Nations was the one in which the Soviet Union agreed to re- 
ceive approximately 5,000 refugees, at the rate of 2,000 per month, from 
Greece and Bulgaria, provided they were Cossacks from the ‘‘Don, Kuban 
and Terek Provinces, where the economic conditions were considered fa- 
vourable for their reception,’’ and provided that the repatriation was vol- 
wtary and that the candidates were screened individually and approved 
by a Soviet repatriation commission. The repatriates were granted ‘‘com- 
plete amnesty’’ ** and according to the ‘‘ High Commission’s representatives 
in Russia . . . the concessions obtained from the Soviet Government have 
been loyally observed.’’ °* No obligations were assumed by the Soviet Gov- 
emmment in connection with individuals who returned without taking the 
hecessary steps such as previous application and screening. Moreover, a 
number of individuals were returned from Novorossiisk, in the Soviet 
Union, as being unacceptable to the U.S.S.R.*” 


*28ee A. N. Makarov, ‘‘Régles Générales du Droit de la Nationalité,’’ 74 Recueil 
des Cours de 1’Académie de Droit International de La Haye 323 (1949). 

Carmen Ennesch, Emigrations politiques d’hier et d’aujourd’hui 123-124 (Paris, 
10 date). He also states that the number of Russian émigrés who returned home in 
1935 was greater than the total for 1933 and 1934. 

“United Nations, A Study of Statelessness 165. 

See ‘‘Letter from the Soviet Government to the High Commission in Reply,’’ 
Report on the Work of the High Commission for Refugees, Sept. 4, 1923 (Doc. A.30. 
1923.XII), pp. 16-18. 56 Ibid. 2. 

Ibid. 18. 
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The repatriation of refugees from Hungary had to be carried out through 
the High Commission due to the absence of relations between the Hungarian 
Government and the Soviet Government. In 1924, 200 Russian women who 
were brought to Hungary by former Hungarian prisoners of war and about 
300-400 Russian prisoners of war were repatriated with the consent of the 
Soviet Government. In 1923, 512 ex-Russian soldiers were repatriated 
from Germany and it was reported that 150 refugees per month were being 
returned from Constantinople in 1922-1923. In 1924, 1,000 Jews returned 
to Russia from Rumania, and 17,000 Russian refugees were repatriated 
from Manchuria and China via Chita under the supervision of representa- 
tives of the High Commissioner.*®* All in all, the Soviets claim that 181,000 
refugees were repatriated.*® Western estimates vary between 13,000 © and 
15,627," though they give numbers only up to 1924. 

It must be noted, though, that repatriation was relatively easy only up to 
1924, becoming remote after that date, with long delays and frequent re- 
fusals even to young people applying for repatriation. Repatriation was 
also conditioned by the economic situation in the U.S.S.R. and the political 
atmosphere. In the early period, prior to the denaturalization laws, the 
Soviet Union provided rapid repatriation with full amnesty to those re- 
siding in the border states, who formed the great majority of the Russian 
emigration. After the denaturalization laws the stiffening of the Soviet 
attitude made return both more dangerous and more difficult. 

In 1951, a Soviet jurist affirmed that after World War I: 

the return of refugees took place on voluntary principles, in connee- 
tion with which, in general, it was foreseen in the treaties that the 
State, to the nationality of which the refugees belonged, cannot refuse 
to receive them back in the face of the unwillingness of the other State 
to leave the refugees and displaced persons on its territory. Hovw- 
ever, the receiving State was given the right to refuse the permission 
of entry into its territory to individual undesirable persons.” 
Yet in actual practice the repatriation movement affected relatively small 
numbers of exiles, and high selectivity was practiced by the Soviet Gov- 
ernment, which strictly limited and carefully processed the return of ap- 
plicants to its territory. Attempts to return without permission were 
strictly punished and resulted in protests to governments from whose ter- 
ritories the returnees came.** It would seem that the U.S.S.R. did not 
really want to repatriate all its former nationals, only certain categories 
of individuals, and rather preferred the absorption of the rest into their 
new countries of residence. 

To make this assimilation more rapid the Soviet Union first divested the 
refugees of all allegiance to the U.S.S.R., and then took measures to make 
their life unbearable, thus forcing them to naturalize, settle down and 


58 Reports of the High Commissioner for Refugees, March 10, 1924, Extract No. %, 
12. 89 Quoted by J. H. Simpson, op. cit. 107 
60 D. Thompson, op. cit. 25. 61 N. Bentwich, loc. cit. 17-18. 

620. E. Polents, Akademiya Nauk SSSR, op. cit. 349. 

68 See J. Degras, op. cit., II, p. 124: ‘‘Protest from Chicherin to the Bulgariat 
Foreign Minister against Forcible Repatriation into Soviet Territory, 13 July 1926.’ 
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abandon their counter-revolutionary ways. The Soviet Government used 
the allegation that the émigrés plotted against the Soviet Union as a reason 
for strong protests at Geneva against the continuance of League protection 
to Russian refugees. Diplomatic pressure made it very difficult for the 
border states to permit organized refugee life within their territory. In 
1920, when Poland was at war with the Soviets, detachments of Russians 
and Ukrainians fought on her side. By the terms of the armistice ending 
Pilsudski’s offensive, Poland undertook the dismissal and liquidation of her 
anti-Bolshevik Russian allies, who, for the most part, had taken refuge in 
Polish territory. These armed forces were interned. Other states, too, 
were embarrassed by the Soviet pressure, as when V. Molotov remarked at 
the First Session of the Supreme Soviet in 1938 that in France especially 


find themselves a home adventurers and criminal organizations of such 
a nature as to be nothing more than a viper nest of terrorists and di- 
versionists. . . . Of course, this cannot be excused on the ground of 
the rights of asylum for foreigners.” 


In the earlier days, when the dangers of a counter-revolution were greater, 
diplomatic pressure took the more direct form of notes addressed to the 
League * and to various governments. Thus: 


In the note of the People’s Commissar for Foreign Affairs ad- 
dressed in the name of the Foreign Minister of Great Britain, Curzon, 
on June 17, 1921, the Government of the USSR was forced to declare 
that it would consider as a direct support of Russian counter-revolu- 
tionary forces all aid given to the remnants of the Russian rebel forces 

. and also all aid given through the intermediary of various so- 
called ‘‘Russian Committees’’ or ‘‘councils,’’ which, under pretext of 
help to Russian refugees, in fact are centers of counter-revolutionary 
activities.° 

On October 19, 1923, a similar note was addressed to the Finnish Govern- 
ment in connection with the question of the Eastern Karelian Committee 
and Karelian refugees. 

After the entry of the U.S.S.R. into the League of Nations, it found it- 
self involved in the discussions on the refugee problem, and ‘‘followed a 
course at Geneva which practically destroyed the Nansen Office and the 
whole scheme of international protection for the refugees.’’*’ In 1937, the 
Sixth Committee made efforts to obtain unanimity in favor of a resolution 
which pointed out the obligation of the League of Nations for the legal and 
political protection of refugees, but met with the resistance of the Soviet 
representative and failed. It was also despite the opposition of the 
U.S.S.R. Delegation, which objected to any kind of protection for the 
“White Russian’’ refugees, that the Assembly, in a resolution adopted on 
September 30, 1938, decided to set up a single High Commissioner’s Office 


* Pervaya Sessiya Verkhovnogo Soveta, Stenograficheskii otchet (First Session of 
the Supreme Soviet, stenographie report) 153 (Moscow, 1938). 

*5 Note of June 10, 1921, from Chicherin to the League of Nations, cited in M. A. 
Tsimmerman, Ocherki Novogo Mezhdunarodnogo Prava (Outlines of the New Inter- 
national Law) 177, note (Prague, 1924). 66 Quoted in Izvestiya, Oct. 19, 1923. 

W. Adams, loc. cit. 43. 
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responsible for all League work for refugees, namely, legal protection and 
the co-ordination of material aid for all categories of refugees hitherto 
eared for by the two predecessor bodies. 

Limited repatriation, unlimited hostility, innumerable obstructions to 
international protection, bold innovations in international law and rela- 
tions, these were the policies of the U.S.S.R. towards Russian refugees from 
1921 to 1939. By 1939 the position of the Russian refugees had become 
stabilized, and their numbers, decreased by death,® naturalization and re- 
patriation, were estimated at somewhat over 150,000 in Europe and 50,000 
in the Far East.® In conclusion it may be said that: 


It is above all the Russian refugees who have developed since the 
War what may be called the jurisprudence of refugeedom and con- 
tributed to political philosophy and practice a concept of refugee as 
novel and creative as the concepts of minority and mandate.” 


In this they were ably helped by the novel and ‘‘creative’’ policies of the 
Soviet Government. But with the coming of the second World War and 
its conclusion the Soviet attitude towards its refugees made a complete 
volte-face. 

A somewhat different problem was presented by, and a different solution 
was found for, the Armenian refugees who repatriated to the Soviet Re- 
public of Erivan. First, it must be noted that the Armenians who were 
resettled in Soviet Armenia were not originally natives and subjects of 
Russia, but had fled from Turkey and other Moslem countries where they 
had been persecuted. Since repatriation means essentially a return to the 
homeland, in the case of the Armenians who came to Erivan it was not 
repatriation, strictly speaking, but resettlement or emigration. 

The greater part of the Armenian emigration into Russia and Russian 
Armenia took place spontaneously when, escaping from Turkish persecu- 
tion during the first World War and after the Turkish occupation of Kars 
and Ardahan, an estimated 525,000 Armenians fled to Russia, of whom 
400,000 remained in Russian Armenia."* Smaller movements occurred in 
1921-25, 13,539 arriving from various Near Eastern camps and 77,000 more 
being expected shortly."* An additional estimated 115,000 refugees escaped 
to France, Greece, Bulgaria, Rumania, Cyprus and other countries. It was 
on behalf of the latter that the High Commission for Refugees undertook 
negotiations with the Soviet Government and the Soviet Republic of Erivan 
In 1925, the Commission reported to the League of Nations that 

68 See Special Report Submitted to the Seventeenth Assembly of the League of 
Nations by M. Michael Hansson, Acting President of the Governing Body, Sept. 17th, 
1936 (Doc. A.27.1936.XII), p. 4: ‘*. . . among Russians, who form the vast majority 
of the refugees, the death rate has played an important role in decreasing the number 


of refugees.’’ 

69 J, P. C. Carey, The Role of Uprooted People in European Recovery 22-23, esti- 
mates 150,000 and 90,000, respectively, for Europe and the Far East in 1946. In 1937, 
the last figures available gave 356,000 in Europe and 94,000 in the Far East, for 4 
total of 450,000. See J. Vernant, op. cit. 54. 

70 J, H. Simpson, op. cit. 108. 71 Ibid. 34. 

12 Report by Dr. F. Nansen, July 28, 1925, p. 3. 
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the Armenian Soviet Government has agreed to accept 1,000 refugees 
from Greece and a further 7,000 during the next year from Constan- 
tinople and Greece." 
In 1927, the Greek Government had made an arrangement with the Soviet 
Government for transfers from Greece to Erivan, and as a result 7,000 
Armenians emigrated from Greece to Soviet Armenia. In 1934, it was re- 
ported that 8,500 Armenian refugees were transferred from Bulgaria, 
France and Greece during the past three years. In 1935 difficulties devel- 
oped due primarily to the deterioration of the economic situation in Ar- 
menia, and to the League’s requests for further admissions ‘‘the Govern- 
ment of the Union of Soviet Socialist Republics replied that it was not 
their intention at present to increase the number of 20,000 refugees al- 
ready settled in the Republic.’’** Nevertheless, on May 9, 1936, a further 
convoy of 1,783 Armenian refugees, chosen from a list of 7,000 who had 
registered for settlement in Soviet Armenia, was transferred from France 
to Erivan, the total number of refugees so far transferred by the Office to 
Erivan being given then at 10,280, and the Republic of Erivan was under- 
stood to be willing to receive several more thousands of Armenian refu- 
gees." In September, 1936, a special report to the League of Nations 
stated that an additional 8,497 Armenian refugees, chosen mainly among 
the poorest in Greece and Bulgaria, had been transferred to the Republic 
of Erivan with the consent of the Soviet authorities, who had constantly 
encouraged this undertaking.”* It has been estimated that from 1926 to 
1936, 15,525 Armenians had gone to Erivan.””7 Approximately 11,000 Ar- 
menians in Greece and France hoped to follow them, when the repatriation 
program broke down due to lack of funds and economic difficulties in 
Soviet Armenia. In addition, a number of Armenian former ‘‘ prisoners 
of war and civilian prisoners resident on the territory of Turkey’’ were 
repatriated in accordance with agreements between the two countries.” 
Whereas the Soviet Union never practiced mass repatriation with refu- 
gees of its own races except in accordance with agreements with the border 
states, to Armenians who had never been Russian citizens the U.S.S.R. of- 
fered a mass asylum. A number of reasons may be given for this change 
in general policy: First, the Armenians had never been involved in anti- 
revolutionary activities and generally belonged to the proletariat, not the 
bourgeoisie. Second, in connection with the mass repatriation to Erivan the 
Nansen Office had drafted a project of land reclamation in Soviet Armenia, 
which the Soviet Government was willing to carry out and for which money 
was to be raised by the High Commission.”® Third, it would seem that the 
U.S.S.R. was encouraging Soviet Armenia to become the national homeland 


8 League of Nations, ILO, Report on the Work for the Refugees 9 (1925). 

™ Nansen International Office for Refugees, Report of the Governing Body for the 
Year Ending June 30, 1935, p. 5. 

"Ibid. for the Year Ending June 30, 1936, p. 9. 

League of Nations Doc.A.27.1936.XII, Sept. 7, 1936, p. 6. 

J. H. Simpson, op. cit. 38, Table VI. 78 J. Degras, op. cit., I, pp. 263-267. 

Though the project failed and had to be abandoned in 1929, it must have been an 
uditional incentive to the Soviet Government. 
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for Armenians, and to have it so regarded by the world at large, and in 
this it greatly succeeded. This repatriation, like all the other schemes 
to return refugees to the U.S.S.R., was hampered by the economie difficul- 
ties within the Soviet Union,*® but nevertheless achieved a mass character 
which the other projects lacked. 


Prisoners of War 

In early Soviet treaties and agreements, by the term ‘‘prisoners of war’”’ 
were covered not only Russians captured by the Central Powers in the 
course of World War I, but also members of the Red Army captured by the 
Allies during the intervention and by the border states and the irregular 
German units of von der Goltz during the Estonian, Latvian, Lithuanian, 
Finnish and Polish struggles for independence from the R.S.F.S.R. The 
treaties concluded by the Soviet Union with various countries for the ex- 
change of prisoners of war, on the basis of free individual consent to be re- 
turned, were noteworthy in that the Soviet Union generally did not at that 
time insist on the applicability of the rules of the Hague Conventions pro- 
viding for the automatic and compulsory return of prisoners of war after 
the close of hostilities and the re-establishment of peace.*? A few of the 
treaties departed from the general rule in that the clause on the free con- 
sent of the repatriates was omitted ** and the Agreement with Hungary o1 
Repatriation of War Prisoners of July 28, 1921, was unusual in that it 
made a distinction between enlisted men (proletarians) and officers (bour- 
geoisie), and only provided for the return of the former to the Soviet Union 

Apart from these minor variations, the most important single aspect o! 
these conventions and agreements is the fact that in the early years the 
U.S.S.R. did not apply the provisions of the Hague Conventions. This 
might perhaps be explained by the fact that in those days Soviet legal 
theory held that states and law were in a period of transition, on their wa) 
to withering away, and, moreover, that international law, being the crea 
tion of a bourgeois period, was not binding on the Soviet Union.* 


II. ATTITUDE OF THE Soviet Union Towarps Russian REFUGEES 
AND DisPpLACED Persons ABroaD, 1939-1956 


In 1939 a new phase started in the foreign relations of the Soviet Union 
its expansion, the recovery of former Russian territories and the acquis 
tion of new ones. Also involved in this expansion was the recovery 0 
former Russian subjects, both those who had created new independent ns 


80 On influence of economic conditions on repatriation, see above, p. 339. 

81 For list of treaties, see T. A. Taracouzio, op. cit. 112, note 80. Texts of treati 
may be found in Sbornik dogovorov, 1921, I-II, and in 2nd rev. ed., 1928, I-II. 

82In the agreements with Hungary, May 21, 1920; with Turkey, March 16, 192! 
with Estonia, Aug. 19, 1920. 

83 The first and best exponent of this thesis is the Soviet jurist, E. A. Kororm™ 
Mezhdunarodnoe Pravo Perekhodnogo Vremeni (International Law of the Period a 
Transition) (2nd ed., Moscow, 1924). 
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tionalities, such as the Balts and the Poles, and those who remained state- 
less and resided in the countries bordering on the U.S.S.R.** 


Internal Measures 


Thus, in 1940, 9,000 Russians residing in Lithuania in the region of 
Suwalki and Memel, which was annexed by Germany in July, 1940, at the 
time of the incorporation of the Baltic states into the U.S.S.R., were trans- 
ferred to the Soviet Union by virtue of a Russo-German agreement on ex- 
changes of population.®* 

Prior to that, in September, 1939, with the entry of the Red Army into 
Eastern Poland and its incorporation into the Ukrainian and White Rus- 
sian Soviet Socialist Republics following a plebiscite, Soviet citizenship was 
automatically granted to all citizens of Western Ukraine and West White 
Ruthenia who were in these territories on November 1 and 2, 1939, accord- 
ng to a decree of the Presidium of the Supreme Soviet of the U.S.S.R. of 
November 29, 1939, and by virtue of a law of August 19, 1938.°* In con- 
nection with this it is interesting to note that the Polish-Soviet Agreement, 
signed at London, July 30, 1941,** recognized as invalid all Soviet-German 
treaties of 1939 as to territorial changes in Poland, and it must be pre- 
sumed that the status quo ante was re-established. However, by a note of 
December 1, 1941, the Narkomindel clarified the Soviet position by stating 
that the U.S.S.R. recognized as Polish citizens only those persons living on 
the territory which had been incorporated by the Soviet Union, who were 
not of Ukrainian, White Ruthenian and Jewish nationality. Polish na- 
tionality had not been returned to former Russian refugees in Eastern 
Poland.®$ 

A number of former refugees and expatriates of Russian and Ukrainian 
ationality were also returned to the fold when the U.S.S.R. re-oceupied 
and re-incorporated Bessarabia and North Bukovina in June, 1940. In 
Manchuria in 1940 the Soviet Union offered its citizenship with full amnesty 
to the ‘‘ White Russian’’ émigrés residing there, but on the condition 

f their willingness to return.®® 

At the close of World War II, due to the practice of mass deportation 


*In 1930 it was estimated that there were 11,210-16,422 Russian refugees in 
Estonia; 9,808-30,000 in Latvia; 5,000--8,000 in Lithuania; 50,000—-100,000 in Poland. 
Sinee their status had been stabilized for a number of years, it may be presumed that 
%0 great decline occurred during the next nine years. 

% Robert Ginesy, La Seconde Guerre Mondiale et les Déplacements de Populations 
(Paris, 1948). 

*Ann Su Cardwell, Poland and Russia 132 (New York, 1944). 

"For text of the Agreement, see B. Montanus, Polish-Soviet Relations in the Light 
‘ International Law, Appendix, Doe. No. 4, p. 54 (New York, 1944). 

8 For text of note, see A. S. Cardwell, op. cit. 132. 

*On the legal status of former Russians residing as stateless persons in the Baltic 
Sates, see decree of Sept. 7, 1940, concerning the acquisition of Soviet citizenship by 
tationals of the Lithuanian, Latvian and Estonian 8.S.R.s, Sbornik dogovorov, 1955, 
I, pp. 232-233. For the somewhat ambiguous provisions relating to the status of 
Rateless former Russians in Bessarabia and N. Bukovina, see decree of March 8, 1941, 
id, 234, 
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and also to mass voluntary displacements of populations escaping from 
military hostilities, racial policies and changes of political regimes, the 
problem of refugees was further complicated by that of displaced persons. 
Generally speaking, prior to World War II, a refugee was a person who 
voluntarily fled from persecution in his home country, thus making hin- 
self de facto stateless by severing ties with, and allegiance to, his home 
state. However, during the second World War a great number of persons 
were deported from their homes compulsorily, and great numbers left their 
homes to escape the enemy occupation, with no intention of repudiating 
their own government. These could not properly be considered refugees 
in the traditional sense or stateless persons stricto sensu. Deportations for 
economic reasons, 7.e., to provide labor forces in industry and agriculture, 
earried out by the Axis in the U.S.S.R. resulted in three million Russians be- 
coming displaced persons in Germany and Austria, not counting various 
minority groups and refugees both from the Germans and the Soviets. 

Apart from the question of the World War II refugees and displaced 
persons, which will be treated later, a number of international measures 
were taken by the Soviet Union to aid the return of pre-1939 refugees to 
its citizenship. 


Shortly after the end of the war the Government of the U.S.S.R. began 
to put pressure upon the Russian emigres to apply for restoration of 
Soviet nationality, of which most of them had been deprived earlier by 
legislative action. A certain number were induced to do so, though it 


is not known how many.*® 


By decrees of November 10, 1945, and January 22, 1946, the Soviet 
Government authorized the Russian émigrés residing in the territory of 
Manchuria who were formerly subjects of the Russian Empire or possessed 
Soviet nationality on November 7, 1917, to acquire Soviet nationality by 
simple declaration, no repatriation clause being attached." Faced under the 
Soviet occupation of Manchuria with a choice between a Soviet and Chinese 
passport, many émigrés chose the former. An identical option was ex- 
tended to Russian refugees living in the Province of Sinzian, at Shanghai 
and at Tien-Tsin (decree of January 20, 1946). 

Similar decrees were issued to cover Russian émigrés residing in France, 
Yugoslavia and Bulgaria (decree of June 14, 1946), in Japan (decree of 
September 26, 1946), and in Czechoslovakia (decree of October 5, 1946).” 
In Yugoslavia at the end of the war there remained 8,000 former Russian 
nationals, some stateless and some who had obtained Yugoslav nationality 
under the Monarchy. The law of July 1, 1946, deprived the latter of their 
new nationality and, encouraged by the attitude of the Belgrade Govert- 
ment, many former Russians took up Soviet citizenship. In France Rus- 


90 J. Vernant, op. cit. 55. 

91 For the text of the decree of Nov. 10, 1945, see Vneshnyaya Politika Sovetskog® 
Soyuza, 1945, Dokumenty i Materialy (Foreign Policy of the Soviet Union, 1945, 
Documents and Materials) (hereafter cited as VPSS) 139-140 (Moscow, 1949); alse 
Sbornik dogovorov, 1956, XII, p. 193. 

92 United Nations, A Study of Statelessness 164. For texts see Sbornik dogovore’, 
1956, XII, pp. 194-197. 
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sian refugees came within the scope of the decree of June 14, 1946, which 
authorized ‘‘persons who were on 7 November 1917 subjects of the former 
Russian Empire, and persons who possessed Soviet nationality and who are 
now living in French territory, and the children of such persons’’ to ac- 
quire Soviet nationality. The number of those who relinquished their 
Nansen status and accepted the Soviet passport has been estimated as be- 
tween 3,500 and 8,000. An estimated 2,000 of those who took Soviet na- 
tionality actually went back to the U.S.S.R. 

Two facts must be noted about these decrees: one, that no clause as to 
the necessity to return to the U.S.S.R. was appended to these decrees, even 
though it is understood that any person accepting Soviet citizenship is 
always subject to recall, especially for the purpose of satisfying military 
service obligations; two, that in many Western European countries where 
certain Russian refugees had, in the flush of victory and Allied co-opera- 
tion, consented to exchange their statelessness for Soviet nationality, with 
the outbreak of the ‘‘Cold War’’ many repented of their decision, broke 
of relations with the U.S.S.R. and again claimed international protection. 

During 1946-1947, the Government of the U.S.S.R., with the backing of 
certain Armenian organizations abroad, launched a campaign for the re- 
patriation of Armenians to Soviet Armenia. A decree of October 19, 1946, 
conferred Soviet nationality on persons of Armenian origin repatriated to 
Soviet Armenia.** Though, like the prewar repatriation, this emigration 
did not involve, strictly speaking, a return home, for the Armenians affected 
had never been Russian nationals, the prewar Soviet efforts to establish 
Soviet Armenia as an Armenian homeland were proven to have been 
successful, since between 60,000 and 80,000 Armenians went to the U.S.S.R. 
during 1946 and 1947.%* An additional 30,000 Armenians from Turkey 
who had registered for emigration to Soviet Armenia were not allowed to 
leave the country. 

It must be noted that these unilateral internal decrees of the Soviet 
Union after World War II affected only a special category of persons, t.e., 
individuals who had left Russia or the U.S.S.R. prior to the second World 
War. This explains why the Soviet Union, in its internal measures against 
refugees and émigrés, did not in the postwar period insist on repatriation. 
These well-knit, well-assimilated minorities of Russians, with allegiance to 
the U.S.S.R., represented for the Soviet Union a valuable asset abroad. 
This is evidenced by the fact that when in 1949, after the break with the 
Cominform, the Yugoslav Government proposed to the Soviet Government 


“For text see Sbornik dogovorov, 1956, XII, p. 198; Vedomosti Verkhovnogo 
Soveta SSSR, 1946, No. 39. 

“J. Vernant, op. cit. 57. He gives the following breakdown: 10,000-20,000 from 
te Lebanon; 10,000 from Syria; 15,000-20,000 from Greece; 5,000 from Egypt; 
5000-3500 from France, and a few thousand others from Bulgaria, Rumania and Iran. 
Some of these repatriates were refugees; others were nationals of the countries from 
which they came. 

"The same policy has been adopted by Poland in its latest drive on Polish refugees; 
%e ““Emigré6 Go Home,’’ News From Behind the Iron Curtain, Oct., 1955, No. 10, 
Pp. 7-8, 
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the repatriation of all Soviet nationals, including Russian stateless persons 
and Russian-naturalized Yugoslavs, it was unsuccessful and proceeded to 
expel all these individuals. In fact the passports issued to these Soviet 
nationals did not even authorize their return to the Soviet Union. 


Foreign Policy 


Such, however, was not the Soviet attitude, expressed in numerous in- 
ternational agreements, towards refugees and displaced persons created by 
the second World War. During the war the U.S.S.R. had participated for 
the first time in an international relief organization for refugees, being a 
member of the Executive Committee of the Intergovernmental Committee 
for Refugees formed at the Evian Conference of July 6, 1938.°° Also dur. 
ing the war the Soviet Union had concluded a number of agreements on 
refugees and displaced persons, such as the Agreements of February 1], 
1945, with the United Kingdom and the United States, and June 29, 1945, 
with France. Repatriation was the express cornerstone of Soviet legal 
theory concerning this category of persons: 


The position of the Soviet Union and the countries of the people's 
democracies on the question of refugees and displaced persons is dic- 
tated by the desire of these countries to speedily return to their homes 
these persons artificially torn away from them, giving them an oppor- 
tunity to choose independently on the question of returning home.” 


Despite the fact that the agreements concluded between the U.S.S.R. and 
France, Great Britain and the United States did not contain any provisions 
for forcible repatriation, it appears that not all the Soviet citizens repatri- 
ated under them went back to the U.S.S.R. voluntarily.** In 1947 it was 
estimated that ‘‘since the end of hostilities, the armies of occupation have 
been able to return to their homes some 7,000,000’’*® refugees and dis- 
placed persons; the Chief of the Soviet Repatriation Mission stated that 
up to September 1, 1945, 5,115,709 Soviet citizens were repatriated, of 
whom 2,888,157 were returned by the Red Army and 2,229,552 transferred 
by the Allies.1°° The number of remaining Russians in exile steadily de 
creased and between July 1, 1947, and December 31, 1951, an additional 
1,800 Soviet citizens were repatriated to the Soviet Union. 

Though the Soviet Union agreed that repatriation was to be decided upon 


96 R. Ginesy, op. cit. 131; see also E. Estorick, ‘‘The Evian Conference and the 
Intergovernmental Committee,’’ The Annals, May, 1939, pp. 136-142. 

97 Akademiya Nauk SSSR, op. cit. 249. 

98 See Y. Naumenko, Sbornik Materialov 0 Vydache Kazakov v Lientse i Drugikh 
Mestakh 1945 (Collection of Documents on the Surrender of Cossacks in Linz and Other 
Places in 1945), Vols. 7, 8 and 9 (Orangeburg, N. Y., 1954-1955). 

The Displaced Persons Problem. A Collection of Recent Official Statements 
(U. 8. Dept. of State Pub. 2899, Aug., 1947), ‘‘Legislation Advocated for Entrance of 
Displaced Persons to the United States—Message of the President to the Congress, 
July 7, 1947,’ p. 1. 

100 Major General Golikov, ‘‘O khode repatriatsii sovetskikh grazhdan’’ (On the 
process of repatriation of Soviet citizens), VPSS 1945, p. 15; Occupation of Germaty, 
Policy and Progress, 1945-1946 (U. 8. Dept. of State Pub. 2783, Washington, 1947), 
p. 26, states that by October, 1945, 5% million persons had been repatriated from the 
three Western zones. 
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freely by the refugees and displaced persons, it also insisted that they were 
‘victims of fascist regimes’’ *** and eager to return home.'’®? In the West 
the general interpretation had been that 


the Soviet viewpoint is that those persons born in areas now subject 
to the Soviet Governmental authority are Russian subjects and under 
obligation to return to such territory. They demand that we forcibly 
repatriate the DP’s.'® 


And it is true that some of the Soviet actions seem to bear out this opinion. 
Thus, on June 15, 1946, the Soviet Union held up the repatriation of Swiss 
nationals to Switzerland until such time as the Swiss Government should 
guarantee the return of all Soviet citizens from its territory.°* On Oc- 
tober 1, 1945, the Soviet Government announced the completion of the re- 
patriation of all Soviet citizens from Switzerland, 9,603 individuals, and 
resumed the return of Swiss nationals home.’” 

A somewhat similar incident occurred in connection with the repatria- 
tion of Soviet citizens from Belgium. On March 13, 1945, an agreement 
was concluded between the U.S.S.R. and Belgium to facilitate and co- 
ordinate the repatriation of Belgian and Russian citizens to their home- 
land°** By February 27, 1946, Belgium had repatriated 16,194 Soviet 
nationals, all those who had been in camps in the country. However, a 
number of Russians remained privately domiciled and the Soviet Ambas- 
sador to Belgium protested that the Belgian authorities did not take suffi- 
cient measures to locate these persons and insure their return, and that, at 
the same time, the Belgian Government rejected the request of the Soviet 
Union to let its Repatriation Commission officials search for and locate these 
individuals. The U.S.S.R. also protested the actions of the Belgian au- 
thorities who often jailed Soviet citizens for illegal residence within the 
country instead of handing them over to the Soviet authorities.*” 

Some of the treaties concluded between the U.S.S.R. and its neighbors 
contained provisions for the return of refugees and transfers of citizens. 
The Armistice Agreements with Germany’s former allies provided for the 
repatriation of Soviet displaced persons and refugees. Thus, for example, 
‘the Estonians, Ingrians and East Karelians who had fled to Finland had 


101 Akademiya Nauk SSSR, op. cit. 246. 

102 A. Y. Vishinsky, ‘‘O mezhdunarodnoi organizatsii po delam bezhentsev’’ (On the 
subject of an international organization on refugees), Speech at the Session of the 
3rd Committee of the General Assembly, Nov. 6, 1946, Voprosy Mezhdunarodnogo Prava 
i Mezhdunarodnoi Politiki (Questions of International Law and International Politics) 
117 (Moscow, 1949). 

108 The Displaced Persons Problem, op. cit., ‘‘Concern Expressed on Resettlement 
of Displaced Persons—Statement by the Secretary of State, July 16, 1947,’’ p. 4. 

104 Akademiya Nauk SSSR, op. cit. 249, note 2. 

105 ‘QO repatriatsii sovetskikh grazhdan iz Shveitsarii’’ (On the repatriation of Soviet 
citizens from Switzerland), VPSS 1945, p. 73. 

10¢ For text of treaty, see M. P. Herremans, Personnes Déplacées, Annex 11, pp. 304— 
307 (Brussels, 1948). 

107 ‘*Zayavienie Sovetskogo Posla v Belgii o repatriatsii Belgiiskikh grazhdan iz 
SSSR i Sovetskikh grazhdan iz Belgii’’ (Declaration of the Soviet Envoy to Belgium on 
the repatriation of Belgian citizens from the USSR and Soviet citizens from Belgium), 
VPSS 1946, pp. 94-98 (Moscow, 1952). 
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to be delivered to the Russians.’’*** On September 9, 1944, an agreement 
was signed between Poland and the Ukrainian S.S.R. providing for the 
evacuation and return of Poles from the Ukraine to Poland and of persons 
of Ukrainian origin from Poland to the Ukrainian 8.S.R.*° On May 6, 
1947, a protocol was signed between the contracting parties, announcing 
the fulfillment of the terms of the agreement.’ An agreement signed on 
July 6, 1945, between the U.S.S.R. and Poland laid down the rules for the 
transfer to the U.S.S.R. of persons of Russian, Ukrainian, Byelorussian, 
Ruthenian and Lithuanian origin who possessed Polish nationality prior to 
September 17, 1939, and the transfer to Poland of persons of Polish and 
Jewish ethnic origin living in Soviet territory. By this agreement the 
U.S.S.R. recognized the Polish nationality of persons of Jewish origin, 
which the note of the Narkomindel of December 1, 1941, claimed as Soviet 
citizens. In return for this concession, the Polish Government recognized 
the claim of the Soviet Union, made in that note,™* in regard to the Soviet 
citizenship of the other non-Polish elements formerly nationals of Russia 
There were clauses on free choice or option. 

In connection with the Treaty of June 29, 1945, ceding the Transcar- 
pathian Ukraine to the U.S.S.R., a protocol signed on the same day pro- 
vided for the right of persons of Ukrainian, Russian and White Russian 
ethnic groups residing in Czechoslovakia in the area of Slovakia to opt 
for Soviet citizenship with the permission of the Soviet Government, and 
of persons of Czech and Slovak groups residing on the territory of the 
Transcarpathian Ukraine (Province of Volyniya) to opt for citizenship of 
the Czechoslovak Republic with the permission of the Czechoslovak Gov- 
ernment. Option was to be followed by repatriation within 12 months and 
was based on free choice.**” 

In addition to bilateral treaties concerning refugees and displaced per- 
sons, the U.S.S.R. also participated in the creation of the International 
Refugee Organization. In drafting the Charter of the I.R.O., the Soviets 
played a modest réle, limiting themselves to insisting on the inclusion of 
a few particular provisions such as: 


(1) recognition that the main purpose of the United Nations was to 
aid the refugee in returning home; 


108 Axel de Gadolin, The Solution of the Karelian Refugee Problem in Finland 1° 
(The Hague, 1952). 

109 A similar agreement was signed between the Byelorussian 8.S.R. and Poland 
the same day for exchanges of their respective nationals. See V. I. Lisovsky 
Mezhdunarodonoe Pravo (International Law) 102 (Kiev, 1955). 

110‘*¢Kommunike Pravitelstva Ukrainskoi SSR i Pravitelstva Polskoi Respubliki”’ 
(Communiqué of the Governments of the UkSSR and the Polish Republic), VPSS 1947, 
I, pp. 383-384 (Moscow, 1952). 111 See note 88 above. 

112 ‘*Podpisanie Soglasheniya mezhdu Pravitelstvom SSSR i Pravitelstvom Chekho- 
slovakii ob optatsii i pereselenii’’ (Signature of the Agreement between the Govert 
ments of the USSR and Czechoslovakia on Option and Resettlement), VPSS 1946, P. 
149. For text of treaty and protocol, see Sbornik dogovorov, 1955, XI, pp. 31-34. A 
decree of Oct. 31, 1946, automatically extended Soviet citizenship to the repatriates 
to the U.S.S.R. See Sbornik dogovorov, 1956, XII, p. 198. 
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(2) resettlement of those who did not want to return only with the 
permission of the state whose citizens they were; 

(3) banning of all propaganda against the United Nations and 
against repatriation in refugee camps; 

(4) inclusion among the administrative personnel of the camps pri- 
marily citizens of those states to whose nationality the inmates be- 
longed ; 

(5) aid to various states in measures for repatriation; 

(6) recognition that traitors, Quislings, war criminals and persons 
who had in any way collaborated with the enemies of the United 
Nations were not refugees eligible for protection, but should be im- 
mediately returned to their countries.** 


Of all these points advanced by the Soviet representative, only a few were 
incorporated in the I.R.O. Charter. Thus the Charter recognized that 


as regards displaced persons, the main task to be performed is to en- 
courage and assist in every possible way their early return to their 
country of origin.*** 


Annex I to the Charter also stated that 


no international assistance should be given to traitors, quislings and 
war criminals, and nothing should be done to prevent in any way their 
surrender and punishment.**® 


International help to states’ projects for repatriation was also endorsed. 
The other amendments, however, were rejected,"** and the U.S.S.R. voted 
against the adoption of the Charter. 

It is of interest to note that the U.S.S.R. also permitted the Charter of 
the I.R.O. to include as refugees eligible for its assistance and protection 
persons who kad been regarded as refugees prior to 1939. Thus the rem- 
nants of the Russian émigrés of the Revolution and the Civil War came 
under this provision. However, since most of them had been repatriated 
in 1945 to the Soviet Union,""* and the others were disqualified from I.R.O. 
help beeause they had collaborated with the Germans and their allies, the 
Soviet concession was not in fact very significant. 

At present Soviet legal theory insists that France,* Great Britain and 


u8‘*Proekt rezolutsii po voprosu o bezhentsakh, predlozhennyi Delegatsiei SSSR 
¥3m Komitete’’ (Draft resolution on the question of refugees proposed by the Soviet 
Delegation in the 3rd Committee), Feb. 4, 1946, VPSS 1946, pp. 227-232. 

4 8ee Charter and Annexes to the Charter of the International Refugee Organization 
n“‘TRO,’? 24 Brit. Year Bk. of Int. Law 480-493 (1947). 

18 Ibid. 489. 

u6‘*Vystupleniya A. Y. Vyshinskogo na plenarnykh zasedaniyakh Generalnoi As- 
emblei pri obsuzhdenii rezolutsii po voprosu o bezhentsakh’’ (A. Y. Vishinsky’s 
peeches at the plenary sessions of the General Assembly during the debate on the 
‘solution on the question of refugees), Feb. 12, 1946, VPSS 1946, pp. 227-232. 

41Cf. The Displaced Persons Problem, ‘‘Statement by the Secretary ef State, July 
6, 1947,’ pp. 3-4: ‘For the most part, they [the repatriates] were western Europeans 
~French, Belgian, Dutch—and citizens of prewar Russia.’’ (Italics supplied.) 

48K voprosu o presledovanii sovetskikh grazhdan i repatriantov vo Frantsii’’ and 
“Nota sovetskogo pravitelstva frantsuskomu pravitelstvu’’ (On the question of the 
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the United States have violated the provisions of their wartime repatriation 
agreements with the U.S.S.R. The United States and Great Britain are 
accused of detaining 247,000 Soviet citizens in West Germany and Aus- 
tria.“° The Soviet Union repeatedly professes not to want forcible re- 
patriation of refugees,'*° but at the same time declares that the refusal of 
Soviet refugees and displaced persons to return is due solely to: (1) Fascist 
propaganda against repatriation disseminated in the camps by war crimi- 
nals and traitors, and activities of Fascist organizations in the camps; ™ 
(2) pressure put on the refugees to prevent them from choosing to re. 
turn ; *** (3) desire of the Western states to use the refugees and displaced 
persons as cheap labor.’** In other words, according to the U.S.S.R., the 
displaced persons and refugees of Soviet citizenship desire to return to 
their homeland, but cannot because 


it is obvious that . . . the displaced persons in the camps, finding 
themselves in a position of having absolutely no legal rights and in 
extremely difficult material conditions, cannot freely express their de- 
sires to return home.’** 


Since the Charter of the I.R.O. bars protection and aid to ‘‘persons who 
have become leaders of movements hostile to the Government of their coun- 
try being a Member of the United Nations or sponsors of movements en- 
couraging refugees to not return to their country of origin,’’*** the Soviet 
position is legally strong, if in fact the refusal to come home is due to hos- 
tile propaganda and not to individual opposition. 

Another argument advanced to advocate the transfer of the émigrés to 
Russian authorities is based on the principle of the compulsory surrender 
of war criminals. The argument is used in a variety of ways. As applied 
to individual leaders of the emigration movement, it consists in the U.S.S.R. 
demanding their return to the Soviet Union for trial as war criminals. 
Since the U.S.S.R. affirms that ‘‘at the present time exist international 


persecution of Soviet citizens and repatriates in France, and Note of the Soviet Govern 
ment to the French Government), Dec. 8 and 9, 1947, VPSS 1947, II, pp. 95-101. 

119‘*Q nevypolnenii soglashenii o repatriatsii sovetskikh grazhdan’’ (On the non 
fulfillment of agreements on the repatriation of Soviet citizens), Feb. 24, 1949, VPSS 
1949, pp. 80-84. 

120 ‘* Vystupleniya A. Y. Vyshinskogo’’ (Speech of A. Y. Vishinsky), Feb. 12, 1946, 
VPSS 1946, p. 227. 

121 ‘* Zayaviennie A. Y. Vyshinskogo na Moskovskoi sessii Soveta Ministrov Inostran 
nykh Del pri obsuzhdenii voprosa o peremeshchennykh litsakh’’ (Declaration of A. Y. 
Vishinsky at the Moscow Session of the Council of Foreign Ministers at the debate 
the question of displaced persons), March 15, 1947, VPSS 1947, I, p. 407. 

122‘ Vystuplenie V. A. Zorina na zasedanii tretiego komiteta Generalnoi Assemblei’’ 
(Speech of V. A. Zorin at the session of the 3rd Committee of the General Assembly), 
Nov. 4, 1947, Delegatsii SSSR, USSR and BSSR na Vtoroi Sessii Generalnoi Assemble 
Organizatsii Obiedinennykh Natsii (Delegations of the USSR, UkSSR and BSSR at the 
2nd session of the General Assembly of the United Nations Organization) 539-5 
(Moscow, 1948). 

128 A, Y. Vishinsky, op. cit. (note 102) 119. 

124 ‘* Vystupleniya A. Y. Vyshinskogo’’ (Speech of A. Y. Vishinsky), March 15, 194/, 
VPSS 1947, I, p. 408. 125 *TRO,’? loc. cit. 
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criminal norms binding on all nations, such as the obligation to surrender 
fascist criminals,’’ +** it demands the return of these émigrés as war crimi- 
nals, insisting that 


under the mask of ‘‘ political dissidents’’ hide many leaders of fascist 
bands, who loyally served their German masters, and destroyed peace- 
ful Soviet populations.**" 


Moreover, according to the U.S.S.R., the rules of international law as es- 
tablished by the Charter and the Judgment of the International Military 
Tribunal at Nuremberg do not require that any evidence be presented along 
with the demand for the surrender of a war criminal, other than his name 
and the locus of his crime,’** and the Soviet Union demands the immediate 
surrender of these persons who are ‘‘criminals, traitors—not refugees.’’ *** 
In addition, the Soviet argument runs, the refusal to return is only further 
evidence to support its contention that these ‘‘dissidents’’ are war crim- 
inals, else why should they refuse?**® Therefore the repatriation of the 
rank-and-file is demanded because their refusal to come home is due en- 
tirely to the falsehood and terrorism to which they are subjected; the 
surrender of the leaders is demanded because they are war criminals and 
traitors. 

In November, 1946, resettlement of refugees in countries other than their 
own was rejected by the Soviet Union.*** In December of the same year 
limited resettlement was accepted in principle, but only as a secondary 
and extraordinary measure, and only with the permission of the émigré’s 
country of origin. The opposition to resettlement was formulated on 
humanitarian and legal grounds. In the first place, it was objected, such 
a resettlement ‘‘destines the refugees to a joyless life far from their home- 
land, in circumstances of all sorts of discrimination.’’*** In the second 
place, it leaves them open to merciless economic exploitation.*** There- 
fore, the U.S.S.R. insists, they must be returned ‘‘home, to their families, 
to work in the place of their birth, to normal conditions of life.’’ *** 

The Soviet legal objections to resettlement center on the argument that it 


ce 


126M. D. Shargorodsky, ‘‘Nekotorye voprosy mezhdunarodnogo ugolovnogo prava’’ 
(Some questions of international criminal law), Sovetskoe Gosudarstvo i Pravo (here 
after cited as SGP), 1948, No. 3, p. 30. 

127“ Vystuplenie A. A. Gromyko na plenarnom zasedanii Generalnoi Assemblei Or 
ganizatsii Obedinennykh Natsii pri obsuzhdenii voprosa o bezhentsakh i peremesh- 
chennykh litsakh’’ (Declarations of A. A. Gromyko at the plenary session of the General 
Assembly of the United Nations at the discussion of the question of refugees and 
displaced persons), Dec. 15, 1946, VPSS 1946, p. 536. 

128 ‘*O vydache voennykh prestupnikov. Vystuplenie A. Y. Vyshinskogo na plenarnom 
zasedanii Generalnoi Assemblei’’ (On the surrender of War Criminals. A. Y. 
Vishinsky ’s speech at the plenary session of the General Assembly), Oct. 31, 1947, 
VPSS 1947, II, p. 166. 

129 A. Y. Vishinsky, op. cit. (note 102 above) 113. 

180M. P. Herremans, op. cit. 231. 181 A. Y. Vishinsky, op. cit. 118-119. 

182 “*Vystuplenie A. A. Gromyko’’ (A. A. Gromyko’s Speech), Dee. 15, 1946, VPSS 
1946, p. 531, 

188 Akademiya Nauk SSSR, op. cit. 248 and note 3 ibid. 
4A. Y. Vishinsky, op. cit. 117. 


re 
1S- 
e- 
of 
ist 
ni- 
121 
re- 
ed 
he 
to 
ng 
in 
de- 
yho 
1n- 
ell- 
"jet 
LOS- 
to 
der 
ied 
R. 
als. 
nal 
ern 
non 
PSs 
946, 
ran: 
e oD 
lei’’ 
bly 
ble 
the 
_54( 
1947, 


354 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


helps the escape of war criminals from justice, who, returned home, would 
quickly be discovered and punished.*** Since the U.S.S.R. claims that 
the Allies have assumed an obligation before the world to punish all war 
criminals, even if they have to seek them at the very ends of the world,’ 
any measures, such as resettlement, thwarting or tending to thwart this 
punishment are unacceptable to the Soviet Government. 

Another point advanced by the Soviet Union is the fact that the refugees 
and displaced persons are not stateless, but are regarded by the Soviet 
Government as citizens of the U.S.S.R. regardless of any documents to the 
eontrary."*7 Voluntary and unilateral expatriation is not recognized by 
the U.S.S.R. Proceeding on the basis that all rights are created by public 
law, the Soviet Union insists that the will of the state must be taken into 
account and that without the government’s permission no individual 
renunciation of citizenship is valid..** Notwithstanding the fact that the 
refugees and displaced persons by their deeds have actually repudiated 
their allegiance to the U.S.S.R. and have made themselves de facto state- 
less under general international law, the U.S.S.R. continues to count them 
as Soviet citizens, under its diplomatic protection and bearing obligations 
towards the Soviet Government.'*® In this spirit, in September, 1947, 
the Soviet Government handed a note to the Foreign Ministry of Turkey, 
in which the Soviet Union demanded that the transfer of displaced persons 
of Moslem faith—Soviet citizens—from Italy and the Western Zone of 
Germany to Turkey be stopped, and declared that no resettlement of Soviet 
citizens from amongst the displaced persons would be considered as legal 
without the Soviet Union’s prior consent to it.'*° 

The situation of the displaced persons and refugees from the U.S.S.R. 
after World War II has a number of peculiar features. Whereas the 
position of the Russian émigrés after 1917 was worsened by the Soviet 
Government’s decision to denaturalize them, the refugees and displaced 
persons after 1945 are hindered by the U.S.S.R.’s insistence that they 
remain Soviet nationals, making their resettlement and absorption more 
difficult; moreover, whereas the great majority of pre-World War II 
émigrés finally found a new home, most of the Soviet exiles after World 
War II were returned in the early postwar years. In international re 
lations the present Soviet attitude is significant in that it makes possible 4 
future trial by the U.S.S.R. of any person guilty of crimes against refugees 
or displaced persons claimed by it as its citizens, in accordance with the 


135 ‘‘Vystuplenie A. A. Gromyko’’ (A. A. Gromyko’s Speech), Dec. 15, 1946, VPSS 
1946, p. 535. 

186 ‘*Q yydache voennykh prestupnikov’’ (On the surrender of war criminals), tt 
31, 1947, VPSS 1947, II, p. 166. 

187 ‘*Zayavienie A. Y. Vyshinskogo’’ (A. Y. Vishinsky’s Declaration), March 15, 
1947, VPSS 1947, I, p. 408. 

138 Cf, J.-Y. Calvez, Droit International et Souveraineté et U.R.S.S. 175 (Paris, 
1953); ‘*C’est sans doute par cette conception qu’il faut expliquer 1’insistance dont 4 
fait preuve 1’Union Soviétique pour exiger le rapatriement des exilés volontaires apr 
la deuxiéme guerre mondiale: le lien rattachant les personnes & 1’Etat serait uniquemett 
un lien de droit public et objectif, ne dépendant que de la volonté de 1’Etat.’’ 

189 Akademiya Nauk SSSR, op. cit. 218. 140 Ibid. 249. 
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Soviet interpretation of international law and the principles of Nurem- 
berg. In view of the Soviet insistence that the exiles are nationals and 
thereby protected by the Soviet Criminal Code, any individual criminal 
act **? or act of genocide *** against refugees and stateless persons from the 
Soviet Union is within the jurisdiction of Soviet law, especially under the 
new Soviet trend to legislate domestic punishments for international crimes 
such as crimes against humanity, genocide, etc.'** 

In analyzing the composition and status of the refugee and displaced 
persons’ movement from the U.S.S.R. three factors stand out. The first is 
that the Soviet refugee problem is similar to all previous refugee problems, 
i.e., it is a problem of minorities, ethnic and cultural.'** On September 4, 
1945, there were only 62,000 displaced persons of Soviet Russian origin in 
Western Germany.’*® The great majority of those who refused to return 
to their homes came ‘‘from the northern Baltic areas, Poland, the Russian 
Ukraine, and Yugoslavia.’’**® On December 31, 1946, it was estimated 
that of the displaced persons in the American Zone of Germany only about 
20,000 were Soviet citizens, as compared to about 155,000 Balts.*** On 
June 4, 1947, it was stated that ‘‘about 17 percent of the displaced persons 
are Balts, 30 percent Poles, 7 percent Yugoslavs, 20 percent Jewish, and 
the remainder primarily Ukrainians, Russians and stateless.’’*** More- 
over, of those regarded as Soviet Russians, 7.e., primarily those coming 
from the R.S.F.S.R., a great majority belonged to various small ethnic 
minorities, Crimeans, Caucasians, Kalmuks, Kabardines, few being Great 
Russians. Of Soviet citizens in general, an overwhelming majority of the 
refugees and displaced persons were of Ukrainian and White Russian 
origin. 

The second conclusion that one arrives at concerns persons among the 
refugees who collaborated with the enemy. The percentage was high, ™** 


41 N, N. Poliansky, Mezhdunarodnoe Pravosudie i Prestupniki Voiny (International 
Justice and War Criminals) 73 (Moscow, 1945). 

142'V, M. Chkhikvadze, op. cit. 133. 

488. Volodin, ‘‘Konventsia o preduprezhdenii prestupleniya genotsida i nakazanii 
za ego’’ (Convention for the Prevention and Punishment of Genocide), SGP, 1954, No. 
7, pp. 125-129. For example, see Zakon o zashchite mira (Law for the Defense of 
Peace), March 12, 1951, Vedomosti Verkhovnogo Soveta SSSR, No. 5, 1951. Genocide 
and racial discrimination have long been subjects of Soviet legislation, the first measure 
appearing as a Decree of the Council of People’s Commissars of the R.S.F.8.R., July 
27, 1918; see Akademiya Nauk SSSR, Institut Prava, Sovetskoe Gosudarstvennoe Pravo 
(Soviet Public Law) 168 and note 1 ibid. (Moseow, 1948). 

4 Cf. J. 8. Roucek, ‘‘Minorities—A Basis of the Refugee Problem,’’ The Annals, 
May, 1939, p. 15, where he considers the Soviet minority problem to be ‘‘ political and 
religious. 

46 J, Vernant, op. cit. 84. 146 The Displaced Persons Problem, p. 1. 

#7 Occupation of Germany (Dept. of State Pub. 2783) p. 27. 

48 The Displaced Persons Problem, ‘‘ Position on Resettlement of Displaced Persons— 
Statement by Assistant Secretary Hilldring, June 4, 1947,’’ p. 8. 

+49 According to George Fischer, Soviet Opposition to Stalin 45 (Cambridge, Mass., 
1952): ‘*Before the end of the war, ex-Soviet citizens serving in the Wehrmacht totaled 
at least half a million.’? German sources estimated the number at a million. At the 
end of the war there was an estimated 5-544 million Soviet refugees and DP’s. 
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and again it was especially high among minorities.°° Ukrainians, White 
Russians, Balts and some of the smaller ethnic groups seem to have col- 
laborated voluntarily and extensively with the Germans and their allies. 
Collaboration took the form of participation in S.S. units, regular army 
units incorporated in the German armies, independent armies such as 
R.O.A., K.O.N.R. and the ‘‘Cossack’’ units, para-military and irregular 
organizations. The number of Great Russians who collaborated seems to 
have been relatively small,‘*t and was mainly composed of prisoners of 
war ‘‘who had been driven by hunger to enlist.’’ *** 

The final point relates to the present juridical status of the Balts, who 
form about 17 percent of the displaced persons and refugees. According 
to the U.S.S.R. they are Soviet citizens ever since the incorporation of the 
Baltie states into the Soviet Union, and it demands their return to the 
fatherland. Thus, by the provisions of the Armistice with Finland, 
Estonians who had fled to Finland had to be returned to the USSR. 
However, after the end of the war the United States and Great Britain an- 
nounced that they refused to recognize the annexation of the Baltic states 
by the U.S.S.R. and continued to maintain diplomatic relations with 
Latvian, Estonian and Lithuanian governments-in-exile. No Balts were 
returned by the United States or Great Britain to the Soviet Union, and 
they are recognized by countries following the American and British 
example as continuing to be citizens of their respective states. Other 
states, which recognized the Soviet claim, regard them as de facto stateless. 
The U.S.S.R., whose claim is recognized by the other Soviet bloe countries 
continues to consider them as Soviet citizens, owing it allegiance and 
subject to its diplomatic protection. A large percentage of the Balt 
refugees and displaced persons collaborated with the Germans during 
the war. 

With the beginning of the ‘‘cold war’’ and the growing hostility be- 
tween East and West it soon became obvious that the Charter of the I.R.0 
was not adequate in view of the circumstances. Aid and protection were 
soon being granted to elements among refugees and displaced persons 
who had collaborated with the Germans against the Soviet Union, even 
those guilty of atrocities and war crimes. Moreover, the Charter pro 
vided only for persons who had become refugees and displaced persons 
prior to its ratification. The number of refugees, however, continued to 
grow, with escapees from the Red Army in East Germany providing the 
bulk of Russians escaping from Soviet control, and with large numbers of 
persons escaping from the Soviet satellites. Aid and protection were 
granted to them too, in spite of the fact that it was not foreseen by the 


150 See G. Fischer, op. cit. 48 and 51, for names of units created from Soviet minorities. 
151 Though Fischer, op. cit. 160, does suggest that ‘‘approximately 50 percent each 
of Great Russians and various categories of non-Russians’’ formed the ‘‘national com 
position of Vlasov’s small KONR Army,’’ that army itself did not include all Soviet 
refugees and DP’s. Most of the minorities were organized into separate units, inde- 
pendent of the Vlasov movement. 
152 J, Vernant, op. cit. 84; G. Fischer, op. cit. 44; and B. Dvinov, Viasovskoe Dvizhem® 
v svete Dokumentov (The Vlasov Movement in the Light of Documents) 34 (New York, 
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Charter. Thus, little by little, the provisions of the Charter of the I.R.0O. 
were either modified or disregarded. Then, with the coming to an end 
of the International Refugee Organization, the General Assembly of the 
United Nations decided at its fourth session in 1949 to set up a new body 
to continue I.R.O.’s work. The Statute of the United Nations High Com- 
missioner’s Office for Refugees was approved on December 14, 1950. 
Finally on July 28, 1951, a new Convention Relating to the Status of 
Refugees '** was concluded which extended the I.R.O. Charter’s provisions 
to include all persons fleeing from persecution due to events which took 
place in their country prior to January 1, 1951, thus effectively covering 
escapees from behind the Iron Curtain. It was hailed in the West as a 
true charter of the political refugee.*** Since the High Commissioner’s 
Office, unlike the agencies which preceded it, is not competent to carry out 
repatriation, and since the Convention of July 28, 1951, provides only for 
legal protection and material aid, neither of them is recognized by the 
U.S.S.R. 

The Soviet Union took no part in drafting or signing the new con- 
vention. Though it had voted against the Charter of the I1.R.O., and had 
considered it as merely a temporary agency, the U.S.S.R. now seems to 
consider that organization’s Charter as a codification of the international 
law on refugees and displaced persons, and the only valid international 
legal code on the subject. Thus, in 1951 it was still being written in words 
identical or similar to those of the I1.R.O. Charter that the cause of the 
existence of refugees and displaced persons was Fascism: 

The policy of terror applied in the past and still practiced in States 
of fascist regimes in regard to progressive elements, the racial politics 
of fascist Governments led to the situation where, even prior to 
World War II, a large number of refugees and displaced persons 
came into existence.**® 

Moreover, even at the present time in Soviet teachings of international law, 
refugees and displaced persons are defined as persons ‘‘victims of Nazi 
and Fascist regimes, or regimes which took part in the second World War 
on the side of Fascist regimes (Quisling and similar regimes).’’*** Thus 
the U.S.S.R. seems to have adopted the law of the I.R.O. Charter as the 
final word on refugees and displaced persons, even though it had opposed 
its adoption. At the same time, the viewpoint taken by the Soviet Union 
permits it: (1) to brand as Fascist or Nazi any regime which causes some 
of its citizens to flee as refugees or displaced persons (thus Tito in 1949, 
When he expelled Soviet nationals and Yugoslavs of Russian origin; the 
United States, when it caused Gerhardt Eisler to flee); (2) to insist that 
Since only Fascist and Nazi states can cause honest citizens to escape from 
them, and since by definition the U.S.S.R. is not a Fascist or Nazi, but a 


88 For an analysis of the provisions of the convention, see P. Weis, ‘‘ Legal Aspects 
of the Convention of 28 July 1951 Relating to the Status of Refugees,’’ 30 Brit. Year 
Bk. of Int. Law 479 (1953) ; see also idem, ‘‘ The International Protection of Refugees,’’ 
193 (1954). 

‘Georges Langrod, ‘‘La Charte du Réfugié Politique,’’? Revue Politique et Parle- 
mentaire, March, 1955, No. 646, pp. 276-286. 

‘8 Akademiya Nauk SSSR, op. cit. 246. 188 Ibid, 247. 
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socialist state, ergo those who flee from it are not genuine political refugees, 
but diversionists, spies, adventurers, saboteurs, traitors, and common 


criminals. 
The Soviet Union regards the problem of refugees and displaced persons 
as crucial. ‘‘The question of refugees is a question of great international 


importance, both by its scope, and by its nature’’;**’ and complications 
in its solution ‘‘poison the international atmosphere’’; *** in other words, 
a continued failure to solve the problem presents a threat to world peace 
and security. According to the Soviet Union, the Charter of the United 
Nations 

laid on the Great Powers the leading responsibility for the maintenance 


of international peace and security, and obliged them to adopt their 
resolutions on such questions unanimously.**® 


Since Soviet legal theory also claims that 


discrepancy between right and duty under international agreements 
would be a violation of the principle of the sovereign equality of States 
and the violation of universally recognized and accepted principles of 
international law which confirm the just principle that right must 
correspond to duty, and vice versa, to an obligation must correspond a 


right,’ 

the US.S.R. insists that all measures in international law and relations 
taken in the interests of peace and security must include the signature of 
the Soviet Union (and the other great Powers), or be invalid as norms of 
general international law. Therefore the U.S.S.R. claims that the Con- 
vention of 1951, which it does not recognize, does not create international 
law at all, but only represents a multilateral treaty, binding only on its 
signatories. ‘‘Legislation’’ by a number of states for all the members of 
the international community is rejected by the Soviet Union as violating 
the principle of sovereignty,’*™ unless the legislating is done unanimously 
in the interest of peace and security by the ‘‘Big Five,’’ who derive their 
powers and privileged position from the United Nations Charter. Thus, 
ignoring the provisions of the 1951 Convention, the U.S.S.R. indorses the 
provisions and definitions of the Charter of the I.R.O. as true international 
legal rules, which have not been superseded by the more recent agreements 

Since there is no more organized co-operation between East and West on 
the solution of the refugee and displaced persons problem within the frame- 
work of an international agency, all Soviet measures now take the form 
either of internal legislation, or of agreements with its satellites, or of bi- 
lateral agreements with other states. Repatriation still remains the keynote 


157 A. Y. Vishinsky, op. cit. 118. 

158 ‘* Vystuplenie A. A. Gromyko’’ (A. A. Gromyko’s Speech), Dec. 15, 1946, VPSS 
1946, p. 534. 

159 8. V. Molodtsov, ‘‘ Pravilo edinoglasiya postoyannykh chlenov Soveta Bezopasnost 
—nezyblemaya osnova OON’’ (The Rule of Unanimity of the Permanent Members of the 
Security Council is the Unshakeable Basis of the UNO), SGP, 1953, No. 7, p. 48. 

160 Ibid. 

161 See E. A. Korovin, Mezhdunarodnoe Pravo na Sovremennom Etape (Internations! 
Law at the Contemporary Stage) 12-13 (Moscow, 1946). 
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of all Soviet policy, the latest expression of which is the setting up in East 
Berlin of a ‘‘Committee for a Return to the Motherland’’ for Soviet 
escapees. Claiming to be a group of penitent refugees who, with the 
co-operation of the East German Government, are leading a voluntary 
movement for repatriation to the Soviet Union, the Committee issues a 
propaganda newspaper published in Russian, Lithuanian, Latvian and 
Ukrainian. Three of its members represent the Soviet Baltic Republics; 
copies of the paper are mailed to Baltic exiles in Europe and the United 
States ; *®* and, in general, emphasis is laid on appealing to exiles of Baltic 
origin.’** The redefection drive seems to be aimed not so much at achiev- 
ing mass repatriation as at demoralizing and disorganizing the émigré 
movement by such defections within its ranks as do take place,’* even 
though some concrete results have been achieved, too, in terms of re- 
turnees home, the numbers being variously estimated as between ‘‘several 
hundred refugees’’*** and more than a thousand.’® This campaign re- 
flects the present policy of the Soviet Union towards refugees and displaced 
persons. 


Prisoners of War 


The problem of Soviet prisoners of war was to a great extent confused 
with the general question of refugees and displaced persons. In the first 
great repatriation movements at the close of the war, prisoners of war 
were returned along with civilians, no particular distinction being made 
between the two. When repatriation ceased and refugees and displaced 
persons who refused to return were classified as political refugees and 
granted asylum, prisoners of war who remained among them availed them- 
selves of the same right. The Soviet Union has not made separate 
representations for the return of Soviet prisoners of war, but has included 
them in the general category of Soviet citizens, refugees and displaced per- 
sons whose return it demands. The provisions of the Hague Conventions 
relative to the repatriation of war prisoners were not invoked by the Soviet 
Union on behalf of its own prisoners of war after World War II. 

A number of reasons for this exist: (1) the fact already mentioned that 
prisoners of war were generally included in the category of refugees and 
displaced persons; (2) the fact that most prisoners of war were returned in 
1945 and 1946; (3) many of the prisoners of war captured by the Germans 


162 ‘¢Emigré Go Home,’’ News From Behind the Iron Curtain, Oct., 1955, No. 10, p. 
5; also A. Gaev, ‘‘Return to the Motherland,’’ 2 Bulletin of the Institute for the Study 
of the History and Culture of the USSR 20-24 (1955, No. 8). 

163 ‘Soviet Appeals to Estonians Here,’’? New York Times, Feb. 9, 1956. 

164 ‘*Emigré Go Home,’’ loc. cit. 9. 165 Ibid. 

166 ‘*Russian Combats Refugee Flights by Intensive ‘Come Home’ Drive,’’ New York 
Times, March 28, 1956, estimates the number of returnees in the 13 months that ended 
Jan. 31, 1956, at 1,158; see also ‘‘812 Leave Argentina for Soviet in Growing Repatria- 
tion Exodus,’’ ibid., June 2, 1956, in which it is stated that, besides the 812, 780 had 
sailed already, 800 more were scheduled to sail within a month, and before the end of 
the year 30,000 persons from Paraguay, Uruguay and Argentina were expected to return 
behind the Iron Curtain. 
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and their allies, especially those of Ukrainian, White Russian and Can- 
casian origin, voluntarily co-operated with the German authorities, even 
to the extent of taking part in military hostilities against the Soviet Union 
(leading anti-guerilla bands, joining the ranks of para-military and SS. 
units), thus coming within the category, not of war prisoners, but of 
traitors and war criminals. 

In spite of this lack of clear distinction between the civilian and military 
repatriates, their status is markedly different in Soviet law. Under Article 
58(la) of the Soviet Criminal Code, escape and flight across the border 
in the case of a civilian is treason punishable by the firing squad, with 
confiscation of all property, unless there are attenuating circumstances, in 
which case the penalty is 10 years in prison and confiscation of all property. 
Under Article 58(1b) the same crime committed by a service man auto- 
matically entails the firing squad, the usual confiscation of property and 
possible reprisals against his family and comrades in arms.’* In Soviet 
military law, any soldier who surrenders without being wounded or with- 
out having received an order from his superior to lay down his arms is 
guilty of treason and liable to prosecution under military criminal laws. 
A number of Soviet soldiers, finding their position hopeless, surrendered 
without having been wounded, sometimes with, sometimes without, orders 
from their superiors. However, in Soviet military law, even an order of a 
superior is not sufficient excuse and does not always grant immunity 
Respondeat superior in the Soviet military forces is not a plea sufficient to 
establish innocence, for 

a subordinate carrying out an obviously criminal order of his superior 

commits in fact a socially dangerous crime against the interests of the 
Armed Forces.’ 
Thus officers who gave orders to surrender are technically, under Soviet 
military criminal laws, traitors and criminals, and the enlisted men who 
obeyed their orders are not protected by the plea of respondeat superior.” 
In theory, though it was not done in practice, a demand could have been 
presented by the U.S.S.R. for the return of its prisoners of war as criminals. 
not as refugees or displaced persons or bona fide prisoners of war. 

The Soviet attitude towards the repatriation of military prisoners which 
was not specifically expressed in connection with members of its own 
armed forces, was expounded on the subject of the Chinese prisoners of 
war in Korea, and, in substance, boils down to two rules: (1) ‘‘the ruling 
principle of international law and international practice is the uncondi- 
tional, unreserved and total exchange of prisoners of war’’;'"° (2) it ® 


167 Ministerstvo Yustitsii RSFSR, Ugolovnyi Kodeks RSFSR (Ministry of Justice 
of the RSFSR, Criminal Code of the RSFSR) 17-18 (Moscow, 1953). 

168 V, M. Chkhikvadze, op. cit. 199. 

169 The position of the subordinate is made even more difficult by the fact that in 
Soviet military law he has no right to question the validity or utility of his superior’s 
orders. See V. M. Chkhikvadze, op. cit. 198. 

170 E. Petrov, ‘‘Amerikanskie imperialisty—zlostnye narushiteli rezhima voenn0g° 
plena’’ (American Imperialists are Flagrant Violators of the Regime for P.O.W.’s), 
SGP, 1952, No. 12, p. 56; see also H. Brandweiner, ‘‘ Amerikanskoe tolkovanie meth 
dunarodnogo prava’’ (American Interpretation of International Law), SGP, 1954, 
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obvious that the ‘‘attempt to enroll as politically active elements, eligible 
for the right of asylum for political reasons, persons whose activities had 
no political motivations, and who are motivated solely by reasons having 
nothing to do with politics, must be rejected as completely unjustified.’’ +” 
In other words, compulsory and early repatriation of all prisoners of war 
is the rule, since the ‘‘conditions of being a prisoner of war are not a 
favorable circumstance for a free choice and a free decision. . . .’’?7* At 
the present time the U.S.S.R. has reversed the position it had taken after 
World War I on the return of prisoners of war, namely, that it was to be 
based on free consent,’"* and on this point, as on the rest of its legal atti- 
tude towards refugees and displaced persons, the Soviet Union seems to be 
in disagreement with the newer concepts of international law.’™* 

Nevertheless, the policies of the U.S.S.R. on refugees, displaced persons 
and prisoners of war, from 1917 to 1956 include a number of bold innova- 
tions in law, of which some were later adopted by other states (Germany 
and Italy practiced denaturalization of their citizens), some became inter- 
national legal norms (free consent of prisoners of war to repatriation), 
most of which at the present time are the model for the policies of the 
satellites, who have adopted the pattern of mass denaturalizations, selective 
amnesties and repatriation. It must be concluded that the U.S.S.R. con- 
siders its experience in handling the problem of refugees and displaced per- 
sons as having been successful, since the satellites have taken it for their 
own.**® 


No. 6, p. 46: ‘‘This Convention [the Hague Convention of 1907] acts at present uni- 
versally as an expression of customary law of war binding on all nations.’’ 

171A, Y. Vishinsky, Speech at the General Assembly of the United Nations, quoted 
in Pravda, Nov. 12, 1952. 

172A, Y,. Vishinsky, ‘‘Koreiskii Vopros’’ (The Korean Question), Oct. 29, 1952, 
Voprosy Mezhdunarodnogo Prava i Mezhdunarodnoi Politiki (Questions of International 
Law and International Politics), Seventh Session of the General Assembly of the United 
Nations, 1952, p. 72 (Moscow, 1953). 

178 See P. I. Kudriavtsev et al., Yuridicheskii Slovar (Legal Dictionary), II, ‘‘ Repatri- 
atsiya’’ (Repatriation), pp. 334-335 (Moscow, 1956). 

174 Cf. R. R. Baxter, ‘‘ Asylum to Prisoners of War,’’ 30 Brit. Year Bk. of Int. Law 
489 (1953): ‘*The principle that a Detaining Power may, if it desires, grant asylum 
‘o prisoners of war who do not wish to be repatriated now appears to be generally 
accepted.’? See also Ch. De Visscher, op. cit. 235. 

178 Witness, for example, the sequence of actions taken by the Hungarian Government 
on the subject of the post-revolt refugees: Under Art. 17(2) of Nationality Act LX 
of Dec. 24, 1948, the Government, on a proposal made by the Minister of the Interior, 
may deprive of his Hungarian nationality a person who ‘‘on going abroad contravenes 
or evades the statutory provisions relating to departure from the country.’’ On Nov. 
29, 1956, an amnesty for Hungarian citizens who left the country illegally was made 
public. A few weeks later it was announced that a census of the population was planned 
soon, presumably to determine the presence or absence of registered residents, prior to 
the taking of measures against the illegal absentees. Under the provisions of the same 
Nationality Act, Art. 17(3), the property of the persons deprived of Hungarian citizen- 
ship for illegal exit is subject to confiscation. Diplomatic pressure was exerted on 
Austria to help return Hungarian youngsters ‘‘tricked by Fascist propaganda’’ into 
leaving their motherland, and 141 refugees were returned to Hungary from Yugoslavia, 
Presumably voluntarily. See New York Times, Dec. 10, 1956, and East Europe, Jan., 
1957, Vol. 6, No. 1, pp. 21-22, 43. 
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LEGAL TERMINOLOGY FOR THE UPPER REGIONS OF THE 
ATMOSPHERE AND FOR THE SPACE BEYOND 
THE ATMOSPHERE 


By Joun C. Hocan 


Research Editor, The RAND Corporation, Santa Monica, California 


There are no established definitions in law for describing the upper 
regions of the atmosphere or the space beyond the atmosphere. The legal 
dictionaries and the law encyclopedias do not even refer to the stratosphere 
or the areas above. The author of a recent article on the problems of high 
altitude jurisdiction thus declares: 

Terminology presents some problems. Space, outer space, and even 


airspace to some extent are often used interchangeably although each 
may have different scientific, legal, and ordinary meanings.* 


The urgency of the need for a standard terminology in law for describing 
the upper regions of the atmosphere (and the areas beyond) arises from the 
fact that there is a variety of man-made objects which will soon be op- 
erating at high altitudes—some outside the atmosphere—and these can be 
expected to present somewhat different legal problems depending upon 


the heights and speeds at which they fly.? 

Astronautical jurisprudence is a new field of law, and it raises some 
basic questions which must soon be answered, namely: What, in law, is 
meant by the term ‘‘airspace?’’ What are the scientific divisions of the 
upper regions of the earth’s atmosphere? How does ‘‘space’’ differ from 
‘‘outer space,’’ ‘‘world space,’’ ‘‘territorial space,’’ ‘‘contiguous space,” 
‘*terrestrial space,’’ ete. ? 


Wuart its ‘‘ Arrspace?’’ 


There has never been a satisfactory definition in law of the term ‘‘air- 
space’’—the word is frequently used in domestic decisions involving dis- 
putes between landowners and aviators* and in international conventions 


1H. B. Jacobini, ‘‘Problems of High Altitude or Space Jurisdiction,’’ 6 Wester? 
Political Quarterly 681, note 5 (1953). For recent articles on law and activities i 
the upper regions of the atmosphere (and beyond), see John C. Hogan, ‘‘Space Law 
Bibliography,’’ 23 Journal of Air Law and Commerce 317-325 (1956). 

2 The Journal of Space Flight has published a list showing model, type, and flight 
characteristics of twenty-five different high-altitude vehicles which the Soviet Uniou 
has under development. These include a satellite vehicle, an intercontinental ballistic 
missile, a medium-range ballistic missile, a supersonic glide missile, a guided aircraft 
rocket, several manned rocket planes, ete. A comparable development in this tech 
nology also exists in the United States. See Alfred J. Zaehringer, ‘‘Table of Sovie! 
Missiles,’ 8 Journal of Space Flight 1-4 (1956). 

8 See the recent Canadian case, Lacroix v. the Queen, 4 D. L. BR. 470-478 (1954). 
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governing the rights of nations to fly over one another’s territory *— 
probably because there has never been a systematic attempt by judges or 
lawyers to think out the legal position of the ‘‘airspace’’ in relation to 
the upper regions of the atmosphere. According to Sir (now Lord) Arnold 
Dunean MeNair, 


anyone who seeks to make this attempt now that it has become of 
immediate importance to do so is driven to search for scraps in many 
different fields. ... Across his path is continually cast the pale 
shadow of the cujus est solum maxim, which, like most maxims and 
slogans, has merely been used either to darken counsel or to afford a 
short cut and an excuse for not thinking the matter out upon a basis 
of principles.® 


As long as the areas at any appreciable height above the surface of the 
earth were incapable of being reached by man, the term ‘‘airspace’’ could 
be used loosely in law by judges, lawyers, and others, unaware of the 
technical problems involved at extreme altitudes, to refer to the right of 
the landowner to all of the area above his land ad infinitum and in the 
sense of the ad coelum maxim. But from the time that the atmosphere has 
first been used for flight, there has been a noticeable tendency in law to 
grant aviators a right in the ‘‘airspace’’ above land.* In the domestic law 
of the United States, and elsewhere, various theories have been advanced 
for this purpose,’ and these have been described as ‘‘attempts to strike a 
balance between the property interests of the landowner and the demands 
of a growing industry.’’* In international law, also, academic theories 
have been proposed which would limit state sovereignty in the atmosphere, 
but none of these has ever been adjudicated by an international tribunal, 
and the vast majority of states have adopted the doctrine of complete and 
exclusive sovereignty over the ‘‘airspace’’ above their territories..° But 


‘The term is used but not defined in Art. 1, Paris Convention of 1919, and in Art. 1, 
Chicago Convention of 1944. Cf. Shawcross and Beaumont on Air Law 175 (London, 
1951). See also Eugéne Pépin, The Legal Status of the Airspace in the Light of 
Progress in Aviation and Astronautics (Pub. No. 2, Institute of International Air Law, 
McGill University, Montreal, 1957), p. 3. 

5 Arnold Duncan McNair, The Law of the Air 297 (2nd ed. by Michael R. E. Kerr 
and Robert A. MacCrindle, London, 1953). See John C. Cooper, ‘‘Roman Law and the 
Maxim Cujus Est Solum in International Law,’’ 1 McGill Law Journal 23-65 (1952- 
1955). 

*By decree of Nov. 15, 1921, Peru proclaimed freedom of aviation at an altitude 
above 3,000 metres. Oppikofer, in 1930, observed that ‘‘Peru constitutes an exception. 
++» This is a last survival of Fauchille’s liberal theories. ...’’ See Enquiries into 
the Economic, Administrative, and Legal Situation of International Air Navigation 
(League of Nations, 1930), No. C, 339, M-139 (1930), VIII, p. 112. Peru has now 
ratified the Chicago Convention of 1944. 

*See Henry G. Hotchkiss, A Treatise on Aviation Law 20-34 (New York, 1938). 

§ William L. Prosser, Handbook of the Law of Torts 87-88 (St. Paul, 1941). 

*Shawcross and Beaumont, op. cit. 173-174. See also Wienczyslaw Wagner, Les 
Libertés de 1’Air 27-42 (Paris, 1948). 

10Ch, I, Art. 1, Convention on Civil Aviation, in Proceedings of the International 
Civil Aviation Conference, Chicago, Illinois, November 1 to December 7, 1944, Vol. I, 
P. 147 (Washington, 1948). 
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here too, the tendency to limit is seen in express treaty provisions which 
grant reciprocal rights to fly over one another’s territory.” 

Article 1 of the Chicago Convention of 1944 provides that every state 
has ‘‘complete and exclusive sovereignty over the airspace above its terri- 
tory,’’ but the term ‘‘airspace’’ is nowhere defined in the convention.” 


Shawcross and Beaumont declare: 


An English lawyer might argue that ‘‘complete’’ and ‘‘exclusive’’ are 
tautologous. But it is submitted that an international tribunal would 
interpret ‘‘complete’’ as meaning ‘‘ without limit,’’ and that therefore 
there is no limit of height. . . . It is submitted that, whatever the 
answer might be, it would not be based on an interpretation of the 
article which gave to the words ‘‘over the airspace’’ the meaning of 
‘‘above the airspace.’’ The position under the Convention should 
be carefully contrasted with the Federal Law of the USA, in which 
‘‘Navigable Airspace’’ is declared free for commercial navigation by 


all US citizens.** 


This subject was discussed at the 1956 Annual Meeting of the American 
Society of International Law, where Professor John Cobb Cooper presented 
a paper on the ‘‘Legal Problems of Upper Space.’’** Professor Cooper ob- 
served that 


The Chicago Convention contains no definition of ‘‘airspace’’ but it 
may well be argued that, as it was adapted from the Paris Convention, 
it deals with no areas of space other than those parts of the atmosphere 
where the gaseous air is sufficiently dense to support balloons and 


airplanes.*® 


He pointed out that both the Paris and Chicago conventions deal with 
objects which derive their support in the atmosphere from reactions in 
the air, such as balloons and airplanes, and not with rockets, satellites, and 
other such ‘‘spacecraft’’ designed to move through space without at- 
mospheric support. And he added: 


Nothing in the Chicago Convention precludes the possibility of state 
sovereignty being extended by international agreement, or by uni- 
lateral force, above the areas in which the airplane and balloon can 
be used, but there is certainly no basis on which any customary inter- 
national law can as yet be considered applicable to such higher areas.” 


11 But see McNair, op. cit. 8, who says that ‘‘the fact that most States are willing to 
exchange a mutual right to entry and passage no more derogates from the principle 
of national sovereignty than does the admission of foreign ships to purely national 
waters by the Barcelona Convention of 1921 upon navigable waterways of international 
concern.’’ Cf. state control over marginal seas and territorial waters: 8. Whittemore 
Boggs, ‘‘ National Claims in Adjacent Seas,’’ 61 Geographical Review 185-209 (April, 
1951). 12 See note 10 above. 

18Shaweross and Beaumont, op. cit. 175, discussing ‘‘What is Airspace?’’. The 
U. 8. Civil Aeronautics Act of 1938 defines ‘‘navigable airspace’’ as that airspace above 
the minimum altitudes of flight prescribed by regulations under the Act. See Set. 
1 (24) of the Act, as amended, 49 U.S.C. 401. 

14 Proceedings of the American Society of International Law, Fiftieth Annual Meet 
ing, Washington, D. C., April 25-28, 1956, pp. 85-93. 

15 Ibid., p. 88. 

16 Ibid., p. 89. A positive step towards the formulation of standard legal definition 
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in the discussion period which followed Professor Cooper’s address, 
Mr. P. K. Roy, Director of the Legal Bureau of the International Civil 
Aviation Organization, said that 


If one were to construe the expression ‘‘airspace,’’ one might first in- 
quire as to the understanding which existed as to airspace among the 
delegates at Chicago who drew up this Convention. Failing any 
evidence . . . one would have to fall back upon the ordinary dic- 
tionary or scientific meaning of the word airspace, and in that instance 
you would find it to extend to a height of 60,000 miles above the surface 
of the globe. If that is to govern, I think it is practically useless to 
discuss anything further on the subject.*’ 


Miss H. Alberta Colclaser, of the State Department, remarked that when 
rockets (t.e., ‘‘spacecraft’’) are launched they must go through airspace 
during the first part of their operation, and she added: 


Regardless of whether we consider that ‘‘airspace’’ may have been in 
the minds of the framers of the Chicago Convention as a concept 
governed by its physical properties, or as having a certain limit 
measured by distance from the earth, the rockets and satellites will 
be launched through that airspace for some time to come, I believe.** 


Professor Myres S. McDougal, of the Yale University Law School, ob- 
served that we are not likely to have a new convention on this subject 
any time soon, and he added: 


I think I would go further and agree that the Chicago Convention 
is largely irrelevant. By any standard of interpretation of that 
convention, one is pretty quickly thrown back on the major purposes 
of the framers, and hence on the level . . . of security, of encourage- 
ment of scientific development, of commercial purposes, ete. In 
clarifying such fundamental community policies the vague and inade- 
quate words of the convention would be relatively meaningless. 


for the upper regions of the atmosphere and beyond is reported to have been taken at 
the Tenth Assembly of the International Civil Aviation Organization meeting at 
Caracas. Professor Cooper, in a document made available to all members of ICAO, 
tentatively suggested the adoption of a new convention which would have as its purposes: 
(1) to reaffirm the Chicago Convention of 1944 giving the subjacent state full sov- 
ereignty in areas of the atmospheric space above it, up to heights where ‘‘aircraft,’’ 
as now defined, may be operated; such areas being designated ‘‘territorial space’’; 
(2) to extend the sovereignty of the subjacent state upward to 300 miles above the 
earth’s surface, designating this second region as ‘‘contiguous space’’; and to provide 
for a right of transit through this zone for all non-military devices, when ascending 
or descending; (3) to accept the principle that all space above ‘‘contiguous space’? is 
free for the passage of all such mechanical contrivances (London Times, June 29, 
1956). This proposal, which was first disclosed by Professor Cooper in his address 
before the 1956 Annual Meeting of the American Society of International Law, intro- 
duees two new terms—‘é territorial space’’ and ‘‘contiguous space’’—both of which 
tefer to regions of the atmosphere, and it uses the term ‘‘space’’ to refer to all areas 
beyond 300 miles above the surface of the earth, i.c., the uppermost region of the 
ezosphere and solar and galactic space. 
71956 Proceedings of the American Society of International Law 94. 
18 Ibid. 101. 
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So what one is thrown back on is customary international law. 
Here I think I would disagree with Mr. Cooper and would suggest 
that there is a great deal which is quite relevant. .. .’® 


Alec Mellor, in France, observes that ‘‘all property which the hand 
reaches not, is but a dream,’’ and concerning the question of ‘‘airspace’’ 


in the Chicago Convention of 1944, he says: 


It [the question] was settled without any limit in altitude to the 

sovereignty of the states, sovereignty which was foreseen only terri- 

torially or, if one prefers, horizontally, article 2 [sic] of the Chicago 

Convention aiming only at terrestrial regions and territorial waters 
adjacent to them.*° 

C. E. S. Horsford, in England, refers to the Paris Convention of 1919 

and to the ‘‘five freedoms’’ of the Chicago Convention of 1944 and declares: 


. it will be seen at once that these regulations are not only inade- 
quate but largely inapplicable to the new and vast medium into which 
our studies must be directed ... all operations in space will be 
conducted so far above what is now accepted as the airspace above a 
nation’s territory, and so impossible will it be to observe any limita- 
tions of a territorial nature such as frontiers demand, that it is in the 
law of the sea that the answer would seem to lie.** 


Alex Meyer, in Germany, apparently would define ‘‘airspace’’ in terms 
of the atmosphere, for he says: 


In contrast to the atmosphere, which for legal and political reasons is 
covered by the sovereignty of the individual nations so far as it is 


situated above such national territories, outer space as a whole must 
be considered as being a free territory.”” 


And he adds that the space traveler would not be subject to normal air 
law, although he would be subject to a general legal obligation not to en- 


danger other traffic or persons. 
Nicolas Mateesco, in an article published in Canada in 1952, declares 


that the term ‘‘airspace’’ should be abandoned and replaced by the term 
‘“milieu aérien.’’ Mateesco proposes: 


The abandonment of the expression ‘‘air space,’’ [an] inadequate 
[concept] in the legal sphere, and its replacement by the expression 
‘‘air milieu,’? a concept which represents substantially and on the 
phenomenological plane a material body and in the judicial sphere 4 
common good (res omnium communis). 


19 Ibid. 108. Cf. idem, ‘‘ Artificial Satellites: A Modest Proposal,’’ 51 A.J.I.L. 1 


77 (1957). 
20 Alec Mellor, ‘‘L’Astronautique et le Droit,’? 18 Revue générale de 1’Air 402-403 


(1955). 

21 C, E. 8. Horsford, ‘‘The Law of Space,’’ 14 Journal of the British Interplanetary 
Society 145 (1955). The principal argument advanced for projecting state sovereignty 
‘all-the-way-up’’ has been national security. Even if this were physically possible, 
there is probably a point in solar space where militarism from above, against the land 
surfaces of the earth, ceases to be of any significance. 

22 Alex Meyer, ‘‘Legal Problems in Space-Flight,’’ Annual Report of the British 
Interplanetary Society 353 (1952). See also idem, ‘‘Rechtliche Probleme des Weltrau” 
flugs,’’ 2 Zeitschrift fiir Luftrecht 31-43 (1953). 


366 
Th 
Ch 
it 
the 
23 
Pro 
haut, 
Dhizn 
Versio 
77 
Resea 


1957] LEGAL TERMINOLOGY FOR THE ATMOSPHERE 


And he adds: 


The ‘‘air milieu’’ is res communis, and [at] the present stage of 
[scientific] invention, the atmosphere constitutes this ‘‘milieu’’ in the 
[same] fashion that the sea constitutes the ‘‘miliew’’ of maritime navi- 
gation. The ‘‘air milieu’’ remains, therefore, a common good for 
the use of all [people].** 


Article I of the Air Code of the U.S.S.R., approved by the Central 
Executive Committee of the Council of People’s Commissars of the USSR 
on August 7, 1935, states: ‘‘To the Union of Soviet Socialist Republics 
belongs complete and exclusive sovereignty in the airspace above the Union 
of Soviet Socialist Republics.’’** The Code does not define the term 
“airspace.’’ A 1956 article on ‘‘State Sovereignty in Airspace,’’ written 
by A. Kislov and S. Krylov,”* surveys briefly the history of domestic and 
international air legislation from the beginning of aircraft and, as ex- 
amples of early Russian regulation of ‘‘airspace,’’ the authors cite the 
law of July 5, 1912 (concerned with prohibited air zones) and the Order 
of the Council of Ministers of November 16, 1919 (concerned with the 
prohibition of foreign aircraft from crossing Russia’s western borders). 
The Soviet authors declare: 


. . the ceiling question has long since been settled in international 
law and in international practice. As long ago as 1913, the French 
lawyer Clunet wrote: ‘‘The right of the sovereignty of each country 
to its territorial atmosphere must theoretically (it was not a practical 
question at the time—AUTHORS) extend usque ad coelum (right to 


the skies, that is to infinity—-AUTHORS), as they used to say in olden 
times.’’ Contemporary British lawyers, interpreting the expression 
“‘eomplete and exclusive sovereignty over airspace’’ point out that 
“‘ecomplete’’ signifies ‘‘without limit,’’ that is, there is ‘‘no limit of 
height.’’ 


The parenthetical remarks in the quotation, adding to the thoughts of 
Clunet on this subject, are those of the Soviet authors; they apparently felt 
it necessary to comment upon the phrase usque ad coelum, emphasizing 
that it signifies ‘‘to infinity.’’ 

A new dictionary, published in 1956 by the United States Air Force, 
defines ‘‘airspace’’ as follows: 


Space in the air, or space above a particular surface of the earth, esp. 
such space considered to have a particular shape and extent for a 
particular purpose.?’ 


* Nicolas Mateesco, ‘‘A qui appartient le milieu aérien?’’ 12 Revue du Barreau de la 
Province de Québec 227 at 240-242 (1952). See also Ming-Min Peng, ‘‘Le vol a 
haute altitude et l’article 1 de la convention de Chicago, 1944,’’ ibid. 277-292. 

“See Akademiia Nauk SSSR, Institut prava, Mezhdunarodnoe Pravo, ‘‘Regime of 
Airspace,’? pp. 219-274 (Moscow, 1947); ef. ibid., 1951 ed., pp. 318-321. 

*% A. Kislov and 8. Krylov, ‘‘State Sovereignty in Airspace,’’ Mezhdunarodnaia 
Thin (International Affairs), No. 3 (March, 1956), pp. 35-44. English-language 
version printed in Moscow. 26 Ibid. 42-43. 

“The United States Air Force Dictionary, p. 36 (ed. by Woodford Agee Heflin, 
Research Studies Institute, Air University, 1956). 
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The editor’s comment on this definition declares: 


Airspace is commonly defined by the outline of the geographical area 
below it, and is considered to extend upward indefinitely. .. . 


It may be possible to clarify what has been meant in law by the term 
‘‘airspace’’ by reference to the physical structure of the terrestrial at- 
mosphere. It should be kept in mind that, even in modern times, when 
lawyers and judges have used the term ‘‘airspace,’’ they have been think- 
ing primarily of the troposphere—the lowest region of the atmosphere— 
where conventional aircraft operate. 


REGIONS OF THE ATMOSPHERE 


There are two main systems of terminology used by physical scientists 
to describe the different regions of the terrestrial atmosphere: one refers to 
variations in temperature with height, and the other to variations in 
electron density with height. The first of these appears to be suitable 
for use in law and as a background for thinking about the meaning of the 
term ‘‘airspace.”’ 

From the point of view of temperature variations, the atmosphere of 
the earth consists of five gaseous layers known as: ** 


The Troposphere (sea level to circa 10 km.) 

The Stratosphere (circa 10 km. to circa 40 km.) 
The Mesosphere (circa 40 km. to circa 80 km.) 
The Thermosphere (circa 80 km. to circa 375 km.) 
The Exosphere (circa 375 km. and above) 


The troposphere is nearest the earth’s surface, and the exosphere merges 
into space. 

The term ‘‘upper atmosphere’’ also appears frequently in scientific 
literature, and its meaning depends largely on the context in which it is 
used. For the weather forecaster, the term may be understood to refer 
to the region known as the stratosphere, while for the radio physicist, it 
may signify those areas above the stratosphere.*® According to G. Grim- 
minger, ‘‘the region above the stratosphere extending outward to inter- 
planetary space may be called the upper atmosphere.’’*° The words 
‘*middle,’’ or ‘‘lower,’’ for sake of brevity, are also sometimes used for 
referring to the different levels of the atmosphere where exact definitions 
and distinctions are not required. 


28 This nomenclature has been accepted by the Brussels committee for use in scientific 
works. Joseph Kaplan, ‘‘The Earth’s Atmosphere,’’ 41 American Scientist 49 (1953). 
Scientists, however, have not yet agreed on the actual upper and lower limits in the 
case of some of these regions, and limits based upon temperature vary with latitude, 
seasons, and from day to day anyway. 

20 Sydney Chapman, ‘‘Upper Atmospheric Nomenclature,’’ 55 Journal of Geophysical 
Research 397 (1950). 

80 G. Grimminger, Analysis of Temperature, Pressure, and Density of the Atmosphere 
Extending to Extreme Altitudes 2 (RAND Corp., Santa Monica, 1948). 
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Troposphere 


Most present-day air activities take place in the troposphere, the lowest 
region of the atmosphere which extends from the surface of the earth to a 
height about equal to the peak of the world’s highest mountain.** H. K. 
Kallmann defines it as 


the region of temperature decrease from the ground up to approxi- 
mately 10 km (approximately 18 km at the equator and approximately 
7 km near the poles).* 


Since it is the region nearest to the surface of the earth and where modern 
airliners and all piston-powered aircraft operate (generally at heights of 
not more than four or five miles), the significance of the troposphere in both 
domestic and international law is apparent.** 


Stratosphere 


The term stratosphere is used to designate the atmospheric region im- 
mediately above the troposphere. In non-scientific usage, however, the 
term is sometimes applied to all areas above the troposphere; thus 
Webster’s Dictionary defines the term as: 


The upper portion of the atmosphere, above 11 kilometers, more or 
less (depending on latitude, season, and weather), in which tempera- 
ture changes but little with altitude and clouds of water never form 
and in which there is practically no convection ;—originally, and still 


often, called the isothermal region.** 


In scientific works, however, the term is used to signify that region of the 
atmosphere from about 10 kilometers to about 35 or 40 kilometers.*® 

Man’s activities in the stratosphere thus far have included: the highest 
flight by an airplane (90,000 feet) ; ** the highest flight by a manned balloon 
(76,000 feet) ; ** the highest flight by an unmanned balloon (140,000 feet) ; 


ete,*8 


“Cf. William W. Kellogg, Diagram of the Structure of the Upper Atmosphere 
(P-554, RAND Corp., Santa Monica, Aug. 1, 1954). 

2H. K. Kallmann, A Study of the Structure of the Ionosphere 16 (Ph.D. Disserta- 
tion, Univ. of Calif. at Los Angeles, 1955, P-638, RAND Corp., Santa Monica). 

**In the Swetland case, the court used the terms ‘‘upper stratum’’ and ‘‘lower 
stratum’’ in the adjudication of a dispute between landowner and aviator arising in 
the troposphere. See Swetland et al. v. Curtiss Airports Corporation et al., 55 F. 2d 
201 (1932). 

See Webster’s New International Dictionary, 2nd ed., unabridged, 1947. 

Kallmann, op. cit. 16. 

Capt. Iven C. Kincheloe, in a Bell X-2 rocket plane, climbed to 126,000 feet in an 
unofficial flight in August, 1956, at the Edwards Air Force Base in California. New 
York Times, Nov. 9, 1956, p. 58. 

* The previous record of 72,395 feet, established in 1935, was broken on Nov. 8, 1956, 
when Lt. Comdrs. Malcolm D. Ross and Morton L. Lewis reached a new record altitude 
of 76,000 feet in a pressurized gondola attached to a helium-filled balloon. Jbid., p. 1. 

**See diagram of ‘‘The Earth’s Atmosphere’’ in Joseph Kaplan, ‘‘The Earth’s 
Atmosphere, ’? reprinted from 41 American Scientist 49-65 (1953). 
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Mesosphere ; Thermosphere; and Exosphere 


It has been proposed by Sydney Chapman that the term mesosphere be 
assigned to the region ‘‘between the top of the stratosphere and the major 
minimum of temperature existing somewhat below 100 km (the exact level 
is still uncertain). ...’’** H. K. Kallmann defines the top of the 
mesophere at ‘‘around 80 km.’’ *° 

Sydney Chapman has also proposed that the term thermosphere be 
applied to the region of steady temperature increase immediately above 
the mesosphere.** The top of this region has been placed by M. Nicolet 
and P. Mange at between 375 and 500 kilometers.*? Man’s activities in the 
thermosphere have included: the highest flight by the V-2 (114 miles), 
and the highest flight by rocket, the Wac Corporal (250 miles) .** 

The term exosphere signifies the region from the top of the thermosphere 
to the area where the escape of molecules from the atmosphere occurs, a 
‘‘region of practically constant temperature above the critical level, 
where the density is very low and the mean free path is very large.’’“ 
It is the region above circa 375 kilometers where collisions between particles 
and absorption of solar radiation are rare. 

There are still many unsolved, and as yet unknown, legal and political 
problems connected with man’s use of these upper regions of the at- 
mosphere. Even our scientific knowledge of the physical properties of 
the regions, indeed, is still meager. One of the objectives of the earth 
satellites to be launched by the United States (and by the Soviet Union 


during the 1957-1958 International Geophysical Year will be to obtain 
more accurate scientific data.*® 
The significance in law of the upper regions of the atmosphere has 


been noted by Professor Cooper, who says that 


. . . the rocket that reached 250 miles (400 kilometers) above the 
surface of the earth . . . was far past any region that could be termed 
‘*airspace.’’ *¢ 


At another time, Professor Cooper refers to ‘‘the intermediate area between 
the upper level of the atmosphere used by aircraft and the lowest height 


89 Chapman, loc. cit. 395-396. 40 Kallmann, op. cit. 17. 

41 Chapman, loc. cit. 396. 

42M. Nicolet and P. Mange, An Introduction to the Study of the Physical Co 
stitution and Chemical Composition of the High Atmosphere (Ionospheric Research 
Laboratory, Pennsylvania State College, Contract No. AF 19 (122)-44, April, 1952 

43 See diagram of ‘‘The Earth’s Atmosphere,’’ Kaplan, loc. cit., facing p. 49. 

44 Kallmann, op. cit. 17. 

48 See International Geophysical Year, a special report prepared by the Nation! 
Academy of Sciences for the Committee on Appropriations of the United States Senate, 
Doe. No. 124, pp. 19-21 (U. 8. Government Printing Office, Washington, D. C., 1956 
See also F. J. Krieger, A Casebook on Soviet Astronautics (RM-1760, RAND Corp. 
June 21, 1956), which contains a discussion of Soviet interests in space, including 200 
semi-technical references and 21 appendices consisting of English translations © 
Russian-language works on space flight. 

4¢ John Cobb Cooper, ‘‘High Altitude Flight and National Sovereignty,’’ 4 Inte 
national Law Quarterly 415 (1951). 
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at which a rocket or satellite may freely be operated,’’ and he declares: 
“T am not sure that we yet have the scientific data necessary to determine 
the extent to which rockets or satellites may safely use this intermediate 
area. At least I do not feel that sufficient data is publicly available.’’ 

The area above 80 kilometers (which is strongly ionized and sometimes re- 
ferred to as the ionosphere) ** may be significant in the law of radio com- 
munication with space. Already we know that it is of fundamental impor- 
tance in radio-wave propagation, since the reflection of such waves by the 
ionosphere makes long-distance communication possible.*® Professor J. 
Kaplan says that ‘‘thorough knowledge of the ionosphere and its day-to- 
day variations must be secured if one is to use radio waves to communicate 
with outer space.’’ And he adds: ‘‘Already it is certain that the very 
thin electrically conducting regions of the ionosphere strongly influence the 
future of man on this and other planets.’’ °° 


THe LIMIT OF THE ATMOSPHERE 


If the term ‘‘airspace’’ as used in law were synonymous with the term 
‘“‘atmosphere’’ as used in science, then it might be possible to define the 
upper limits of ‘‘airspace’’ without ever having recourse to a judicial 
decision on this subject.°t The earth’s atmosphere has no limit, but 
gradually grows thinner and thinner with elevation until the trace of air 
becomes imperceptible. Thus, scientists tell us that about one half of the 
entire mass of the atmosphere is below 5.8 kilometers (3.6 miles) and that 97 
percent of the atmosphere is below 29 kilometers (18 miles). The peak of 
Mount McKinley, elevation 3.8 miles, is above more than one half of the at- 
mosphere. The question of the height of the atmosphere, however, may be 
put in a more practical form, namely: To what height above the surface of 
the earth does a sufficient quantity of air persist to still give any indication 
whatever of its presence? This has been called the ‘‘sensible height’’ of 
the atmosphere.*? 

A study made in 1948 of temperature, pressure, and density of the at- 
mosphere at extreme altitudes has described the upper limit of the at- 
mosphere as follows: 


#7 John Cobb Cooper, ‘‘Legal Problems of Upper Space,’’ 1956 Proceedings of the 
American Society of International Law 90-91. 

**From the point of view of the variations in electron density with height, the 
‘nosphere is divided into layers known as the E, F, and G layers. There is no ad 
vantage in law for adopting this further division or terminology. 

*Grimminger, op. cit. 2. Cf. H. Bremmer, Terrestrial Radio Waves 2 (Brussels, 
1949), 50 Kaplan, loc. cit. 61. 

*tShawcross and Beaumont say that ‘‘Even the word ‘air’ has no definite meaning, 
and is often used where ‘atmosphere’ would be more apt.’’ Op. cit. 17, note (a). 

*?Milham has declared: ‘‘As a general conclusion, then, it may be stated that a 
sufficient quantity of air extends to a height of 300 kilometers to give us an indication 
of its presence. . . . The earth’s atmosphere cannot extend more than 21,000 miles and 
tun with the earth as it rotates on its axis. At this distance centrifugal force due 
‘0 the rotation and gravitational force attraction balance so that the air would be 
abandoned.’’? Willis I. Milham, Meteorology 19-20 (New York, 1918). 
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A limit for the height of a planetary atmosphere may be defined in 
a number of different ways, each according to the concept used, and 
each leading to a different result. In fact, if one can imagine an iso- 
thermal atmosphere on a non-rotating planet for which there is no 
variation of gravity with distance, it is found . . . mathematically 
at least, that the atmosphere would extend to infinity. If, on the 
other hand, an atmosphere be maintained with an adiabatic tempera- 
ture distribution, it is found that the gas must have a definite upper 
limit. If an isothermal atmosphere rotates as a solid with a rotating 
planet in which gravity obeys the inverse square law, it is found . . 

that there is a limiting distance where the gravity and centrifugal 
forces exactly balance producing a minimum in the density distribu. 
tion. For the equatorial plane this distance is found to be . . . 21,836 
miles above sea level, and this value might be regarded as an indication 
of the order of magnitude of the limiting height of the atmosphere.* 


(Emphasis added.) 
The chart of ‘‘The Earth’s Atmosphere’’ in Professor Kaplan’s monograph 


contains this statement: 
Atmosphere probably continues to at least 10,000 miles, where the 
temperature is 4,000 degrees.** 


Tue AEROPAUSE 


The transitional environment between the atmosphere and space has 
been described by H. Strughold as follows: 


. . . Space is a near vacuum. . . . Furthermore, space is criss-crossed 
by high speed pieces of cosmic matter like meteorites that range in 


size from tiny dust particles to huge lumps weighing many tons. In 
addition, it is traversed by corpuscular and electromagnetic radiation 
of solar and galactic origin . . . propagation of sound waves is im- 
possible. Thus, space is mysteriously dark and silent. Such are the 
circumstances found in free interplanetary space. 


Active life of the kind that we know, is inconceivable in such an en- 
vironment. Man and the higher animals require a relatively high air 
pressure and a relatively high oxygen pressure, not found in space 
We are unaccustomed to the various kinds of radiation in their original 
form, so typical of space, such as primary cosmic rays, and unat- 
customed to the meteorites. While the atmosphere provides us with 
life sustaining pressure conditions, on the one hand, it protects us 
from the ingredients of space on the other. Where these atmospheric 
functions cease, we leave behind us certain vitally important factors 
intrinsic of the earth’s atmosphere, and encounter certain strange 
factors intrinsic of extraterrestrial space. The cessation of these 
functions does not take place suddenly at the border of the at 
mosphere, as it is astronomically defined, i.e., at an altitude of about 
1,000 km (600 miles), rather it takes place in steps that begin far down 


in the stratosphere.* 


58 Grimminger, op. cit. 61. 

54 Kaplan, loc. cit., Chart of ‘‘The Earth’s Atmosphere’’ facing p. 49. 

55H. Strughold, ‘‘Space Equivalent Conditions Within the Earth’s Atmosphere: 
Physiological Aspects,’’ 1 Astronautica Acta 33-34 (1955). Wernher von Braun 54? 
that ‘‘High-altitude rockets have repeatedly risen beyond the upper fringes of the ® 
mosphere and have shown that rockets can be propelled and guided through the vacuu”™ 
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Several terms have been proposed in science for referring to the transi- 
tional environment between the atmosphere and space; these include: 
‘‘aeropause,’’ ‘‘prespace,’’ and ‘‘pseudo-atmosphere.’’ H. Haber, dis- 
eussing manned flight at the borders of space, declares: 


A functional border between atmosphere and space is defined as a 
level at which the atmosphere fails as a supporting medium, and 
space-equivalent conditions begin. . . . The use of the term ‘‘aero- 
pause’’ for the border region between atmosphere and space is 
proposed.*® 


REGIONS BEYOND THE ATMOSPHERE 


A variety of terms, some scientific and others not, have been introduced 
in the recent ‘‘space law’’ literature for describing the regions beyond 
the atmosphere—and some of these are used in a political sense to signify 
all of the area beyond the limit of state sovereignty whether within or 
outside the atmosphere. The terms include: ‘‘outer space,’’ ‘‘cosmic 
space,’’ ‘‘extra-territorial space,’’ ‘‘world space,’’ ‘‘extra atmospheric 
space,”’ ‘‘extra territorium space,’’ and others. 

Oscar Schachter visualizes three regions: he defines ‘‘air space in terms 
of the atmospheric elements necessary to ‘lift’ an aircraft,’’ speaks of the 
exclusion of state sovereignty in ‘‘outer space,’’ and then refers to 
passing from ‘‘the region of outer space to that of the Moon and other 
celestial bodies. . . .’’°’ H. B. Jacobini, who defines his terms, declares 
that the term ‘‘extra territorium space will be used in a strict sense to 
designate the area beyond the limit of national sovereignty,’’ and he points 
out that the term ‘‘outer space’’ ‘‘though used by Schachter in the sense 
of extra territorium space would seem to be more applicable to the section 
of space which falls beyond the limit of the earth’s attraction.’’** E. 
Danier proposes 1,000 kilometers as a point of division, and describes the 
region below this point as the ‘‘terrestrial atmospheric stratum’’ and the 
region above as ‘‘cosmic space.’’*® According to C. Wilfred Jenks, 


? 


One could, theoretically, conceive of the atmosphere, the ionosphere, 
the zone used by the earth satellites and interplanetary and inter- 
stellar space beyond as a series of zones subject to differing legal 
regimes. There would, however, be serious difficulty in defining the 
boundaries of the successive zones.*° 


of outer space. Even animals have been carried aloft in such flights and they are in as 
good a state of health today as they have ever been before.’’ See ‘‘Statement,’’ ibid. 1. 

56H. Haber, ‘‘Manned Flight at the Borders of Space,’’ 22 Journal of the American 
Rocket Society 269 (1952). 

**Osear Schachter, ‘‘Legal Aspects of Space Travel,’’ 11 British Interplanetary So- 
tiety Journal 14-18 (1952). 

**H. B. Jacobini, ‘‘Problems of High Altitude or Space Jurisdiction,’’ 6 Western 
Political Quarterly 681, note 5 (1953). 

*E. Danier, ‘‘Les Voyages Interplanétaires et le Droit,’? 15 Revue générale de 1’Air 
423 (1952), 

*C. Wilfred Jenks, ‘‘International Law and Activities in Space,’’ 5 International 
and Comparative Law Quarterly 103 (1956). 
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The author points out that even if this difficulty is solved, there are stil] 
more fundamental problems to be overcome.* 
The need in law for adoption of a standard terminology for referring 
to the upper regions of the atmosphere and the areas beyond is evident.* 
The following terms, based upon the nomenclature of astronomy, could be 
used in law for referring to the regions beyond the atmosphere: 


1. Solar Space (Interplanetary Space) 
2. Galactic Space (Interstellar Space) 
3. Extragalactic Space 


Solar Space (Interplanetary Space) 


The term ‘‘solar system’’ is used in astronomy to refer to the sun and 
the several bodies which rotate around it.** These include the earth (and 
its satellite, the moon), and eight other known planets, including Mercury, 
Venus, Mars, etc., the outermost of which is Pluto, located about 3670 


million miles from the sun. 

The term solar space in law would refer to the area of the ‘‘solar system” 
as defined in astronomy. Areas in solar space which might be of special 
interest in law include: the ‘‘orbit of the moon,’’ which has an average 
radius of about 238,000 miles; the ‘‘ecliptic,’’ the orbit of the earth around 


the sun; ete. 


Galactic Space (Interstellar Space) 


Just as the earth and the other above-mentioned planets are a part of 
the planetary system of the sun, so the sun and ‘‘many thousand million 
other stars’’ are a part of the ‘‘galactic system,’’ 1.e., the system of the 
‘Milky Way.’’®% The galactic system is spiral in form, and its diameter 
is estimated as 100,000 light years. Baker points out that the sun is one of 
a multitude of stars, many of which are larger and many of which are 
smaller, and he declares that: 


If the size of the sun is represented by one of the periods on this page, 
the sun’s nearest neighbor among the stars, the double star A!pha 


61 ‘The first is that any projection of territorial sovereignty into space beyond the 
atmosphere would be inconsistent with the basic astronomical facts. The revolution of 
the earth on its own axis, its rotation around the sun, and the motions of the sun and 
the planets through the galaxy all require that the relationship of particular sovereignties 
on the surface of the earth to space beyond the atmosphere is never constant for the 
smallest conceivable fraction of time. Such a projection into space of sovereignties 
based on particular areas of the earth’s surface would give us a series of adjacent ir 
regularly shaped cones with a constantly changing content. Celestial bodies would 
move in and out of these cones all the time. In these circumstances, the concept of 
space cone of sovereignty is a meaningless and dangerous abstraction.’’ Ibid. 103-104 

62 Mr. Karsten introduced a Bill in the House of Representatives which provided 
for the establishment of a ‘‘Joint Committee on Extra-terrestrial Exploration.’’ S# 
H. R. 7843 (Aug. 2, 1955). 

63 Robert H. Baker, Astronomy 162 (New York, 1950). 

64 Ibid. 460. 
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Centauri, would be shown on this scale by two small dots ten miles 
away.® 
The term galactic space in law would refer to the areas beyond solar 
space and would include all of the area defined in astronomy as the 
‘galactic system.’’ Vast spaces intervene between the stars which make 
up the ‘“‘galactic system,’’ and these spaces, which are not perfectly 


empty, but contain dust and gas, are called ‘‘interstellar space’’ in 
astronomy. 


Extragalactic Space 


The term extragalactic space in law would refer to all of the area beyond 
the ‘‘galactic system’’ as defined in astronomy.®* This would include the 
many stellar assemblages beyond the ‘‘ Milky Way,’’ which astronomers tell 
us are scattered through space as far as the largest telescopes can now 
explore.®* 

NOTE 


Two recent developments in international affairs indicate that possible 
political arrangements or agreements for the international control of space 
vehicles are being considered: President Eisenhower in his State of the 
Union Message, on January 10, 1957, declared the willingness of the United 
States ‘‘to enter any reliable agreement which would . . . mutually con- 
trol the outer space missile and satellite development.’’** Four days 
later, on January 14, 1957, Ambassador Henry Cabot Lodge submitted 
to the United Nations a new five-point disarmament program which con- 
tains the provision that renewed negotiations should strive to insure that 


research and development activities concerning the propulsion of 
objects through outer space be devoted exclusively to scientifie and 
peaceful purposes. 


Concerning the earth satellite, intercontinental missiles, long-range un- 
manned weapons, and space platforms, Ambassador Lodge said: 


The United States proposes that the first step toward the objective of 
assuring that future developments in outer space would be devoted 
exclusively to peaceful and scientific purposes would be to bring the 
testing of such objects under international inspection and _partici- 
pation.®® 


Ibid. 3. 

%‘*Metagalactic Space is space outside the limits of the Galaxy; Anagalactic Space, 
that within its limits.’’ Arthur P. Norton, A Star Atlas 10 (London, 1946). 

*Cf. George E. Hale, Beyond the Milky Way 69 ff. (New York, 1926). 

**New York Times, Jan. 11, 1957, p. 10; 36 Dept. of State Bulletin 124 (1957). 

* New York Times, Jan. 15, 1957, p. 4; 36 Dept. of State Bulletin 226, 227 (1957). 
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EDITORIAL COMMENT 


POST-MORTEM ON THE SUEZ DEBACLE 


Sir Anthony Eden resigned on January 9th as Prime Minister of Great 
Britain. According to a press despatch, ‘‘His health and his spirit have 
broken under the pressure aroused in Britain and abroad by his policy in 
Egypt.’’? He was appointed Prime Minister by Queen Elizabeth on 
April 6, 1955, after many years of service in positions of responsibility in 
Parliament and as Foreign Secretary under Sir Winston Churchill. 

The sympathy felt for his personal disappointment was only exceeded by 
the shock of his resort to armed force in Egypt. When the American So- 
ciety of International Law was founded fifty years ago to promote the es- 
tablishment and maintenance of international relations on the basis of law 
and justice there were many more skeptics than believers in that aspira- 
tion. Today world opinion is overwhelmingly opposed to the use of armed 
force in the conduct of international affairs, certainly to the point that an 
offer of peaceful settlement should be made and refused before nations draw 
the sword in their legitimate right of self-defense. 

The Charter of the United Nations is an existing criterion to judge a 
nation’s conduct on this question. According to it, the Security Council 
may recommend appropriate procedures or methods of adjustment of any 
dispute the continuance of which is likely to endanger the maintenance 
of international peace and security. It is specifically provided that in 
making recommendations the Security Council should ‘‘take into con- 
sideration that legal disputes should as a general rule be referred by the 
parties to the International Court of Justice’’ (Article 36). Legal disputes 
are defined by the corresponding provision of the Court’s Statute to include 
disputes concerning (a) the interpretation of a treaty, (b) any question of 
international law, (c) the existence of any fact which, if established, would 
constitute a breach of an international obligation, and (d) the nature or 
extent of the reparation to be made for such a breach (Article 36). 

It is immaterial to this comment that any or all of the Members of the 
United Nations involved in the Suez Canal imbroglio have accepted the 
so-called Optional Clause incorporated in Article 36 of the Statute of the 
Court. We are content to leave that question to the semasiologists, whose 
debates in our opinion have not been very helpful in promoting the high 
purposes of the United Nations. The first paragraph of that article reads: 


The jurisdiction of the Court comprises all cases which the parties 
refer to it and all matters specially provided for in the Charter of the 
United Nations or in treaties and conventions in force. 
The Suez Canal dispute was triggered on July 26, 1956, by the precipi- 
tate and unjustifiable act of the President of Egypt purporting to né 


1 New York Times, Jan. 10, 1957. 
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tionalize the Suez Canal Company. It was an act of retaliation against 
the United States and Great Britain for their declination to extend financial 
help to Egypt to build a high dam on the Nile River at Aswan. 

Those who never believed in, or who have become cool in their respect 
for, the rights of private property, have not directly challenged the inter- 
national legality of the nationalization decree. Some have taken the po- 
sition that President Nasser’s surprising move in his negotiations for a 
foreign loan was no breach of international law because, they assert, the 
treatment of the company was a purely internal Egyptian matter. In the 
view of the writer of this comment that position is untenable. It is not 
a rule of international law that sovereignty confers immunity to disregard 
or violate international obligations. Sovereignty imposes duties as well as 
rights, including the exercise of good faith in the fulfillment of private 
contracts with governments as well as in the observance of the obligations 
of solemn treaties. 


Every nation, on being received, at her own request, into the circle of 
civilized governments, must understand that she not only attains 
rights of sovereignty and the dignity of national character, but that 
she binds herself also to the strict and faithful observance of all those 
principles, laws, and usages which have obtained currency among 
civilized states. . . . No community can be allowed to enjoy the benefit 
of national character in modern times without submitting to all the 
duties which that character imposes.’ 


It is not intended to question the right of nationalization under justifi- 
able circumstances and conditions. The governments of France, the 
United Kingdom and the United States promptly and vigorously denied 
that President Nasser’s act was of that character. Moreover, it is difficult 
to separate the legal issue raised by the cancellation of the concession to 
the company, which had been performed to Egypt’s undoubted benefit 
for 88 of its term of 100 years, and the relevant provisions of the Con- 
vention respecting the Free Navigation of the Suez Maritime Canal signed 
at Constantinople on October 29, 1888, by which the Government of Egypt 
was bound. The fact that the convention was made in perpetuity and 
that the concession would terminate within twelve years is not material 
to the legality of the unilateral act of Egypt on July 26, 1956. 

Article XII of the Convention of 1888 provides: 


The High Contracting Parties, by application of the principle of 
equality as regards free use of the Canal, a principle which forms one 
of the bases of the present Treaty, agree that none of them shall seek, 
with respect to the Canal, territorial or commercial advantages or 
privileges in any international arrangements that may be concluded. 


The motive of ‘‘territorial or commercial advantages or privileges’’ for 
the unilateral abrogation of the international arrangements with the Suez 
Canal Company is conclusively shown in President Nasser’s speech an- 
houncing the so-called decree of nationalization. He asserted that: ‘‘The 


* Instruction of Secretary of State Daniel Webster to the U. 8. Minister to Mexico, 
April 15, 1842, 1 Moore, International Law Digest 5. 
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Suez Canal was built for the sake of Egypt and for its benefit. But it was 
a source of exploitation and the draining of wealth.’’ He linked the 
nationalization of the company with the building of ‘‘a strong and digni- 
fied Egypt, the Arab Egypt,’’ industrialized and capable of competing with 
those who ‘‘used to suck our blood, our rights and take them.’’ ‘‘ Citizens, 
today,’’ he declared, ‘‘our wealth has been restored to us. ... We are 
conscious of accomplishing glories and achieving true dignity. Sovereignty 
in Egypt will belong only to her sons.’’ ® 
The Declaration of London of January 17, 1871, states: 


It is an essential principle of the Law of Nations that no Power can 
liberate itself from the engagements of a Treaty, nor modify the stipu- 
lations thereof, unless with the consent of the Contracting Powers by 
means of an amicable arrangement. 


The United States is not a party to either the Canal Concession or the 
Treaty of 1888, but both stipulate for the free and equal use of the Canal 
by all nations. Under international law that stipulation inures to the 
benefit of non-signatories. 


The contracting parties may frame the covenants of the treaty between 
themselves so as to lay down an universal principle binding on them. 
at least, in their intercourse with the rest of the world.* 


On the day following the publication of the Egyptian nationalization 
decree the United States Department of State made public an announee- 
ment in which it was said that ‘‘the seizure of the installations of the Suez 
Canal Company carries far-reaching implications. It affects the nations 
whose economies depend upon the products which move through this inter- 
national waterway and the maritime countries as well as the owners of 
the Company itself.’’> The United States Government accordingly began 
urgent consultations with the other governments concerned. 

On August 2, the Governments of France, the United Kingdom and the 
United States issued a tripartite statement from London which contained 
the following paragraphs: 


1. They have taken note of the recent action of the Government of 
Egypt whereby it attempts to nationalise and take over the assets and 
the responsibilities of the Universal Suez Canal Company. This Com- 
pany was organised in Egypt in 1856 under a franchise to build the 
Suez Canal and operate it until 1968. The Universal Suez Canal 
Company has always had an international character in terms of its 
shareholders, Directors and operating personnel and in terms of its 
responsibility to assure the efficient functioning as an international 
waterway of the Suez Canal. In 1888 all the Great Powers then prit- 
cipally concerned with the international character of the Canal and 
its free, open and secure use without discrimination joined in the 
Treaty and Convention of Constantinople. 


8 The Suez Canal Problem, July 26-September 22, 1956 (Department of State Publics 
tion 6392), pp. 25-30. 

41 Phillimore, International Law 46-49 (3d ed.). 

5 Department of State Press Release No. 413, July 27, 1956. 
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This provided for the benefit of all the world that the international 
character of the Canal would be perpetuated for all time, irrespective 
of the expiration of the Concession of the Universal Suez Canal Com- 
pany. Egypt as recently as October 1954 recognised that the Suez 
Canal is ‘‘a waterway economically, commercially and strategically of 
international importance,’’ and renewed its determination to uphold 
the Convention of 1888. 

2. They do not question the right of Egypt to enjoy and exercise all 
powers of a fully sovereign and independent nation, including the 
generally recognised right, under appropriate conditions, to nationalise 
assets, not impressed with an international interest, which are subject 
to its political authority. But the present action involves far more 
than a simple act of nationalisation. It involves the arbitrary and 
unilateral seizure by one nation of an international agency which has 
the responsibility to maintain and to operate the Suez Canal so that 
all the signatories to, and beneficiaries of, the Treaty of 1888 can ef- 
fectively enjoy the use of an international waterway upon which the 
economy, commerce, and security of much of the world depends. This 
seizure is the more serious in its implications because it avowedly was 
made for the purpose of enabling the Government of Egypt to make 
the Canal serve the purely national purposes of the Egyptian Govern- 
ment, rather than the international purpose established by the Con- 
vention of 1888. Furthermore, they deplore the fact that as an 
incident to its seizure the Egyptian Government has had recourse to 
what amounts to a denial of fundamental human rights by com- 
pelling employees of the Suez Canal Company to continue to work 
under threat of imprisonment. 

3. They consider that the action taken by the Government of Egypt, 
having regard to all the attendant circumstances, threatens the freedom 
and security of the Canal as guaranteed by the Convention of 1888. 
This makes it necessary that steps be taken to assure that the parties 
to that Convention and all other nations entitled to enjoy its benefits 
shall, in fact, be assured of such benefits.*® 


The sieps taken pursuant to the foregoing decision were directed toward 
a political settlement with Egypt. The provisions of the United Nations 
Charter for the settlement of justiciable questions were not invoked, nor 
was there any other offer to submit the question to arbitration. The fail- 
ure of the political negotiations resulted in Great Britain and France taking 
the law into their own hands by invading Egypt with military forces on 
October 31st. Their objective failed and they evacuated Egypt on De- 
ember 22nd, in compliance with a resolution of the General Assembly of 
the United Nations adopted by an overwhelming vote. 

President Nasser’s refusal to submit to a political settlement and the 
failure to bring him to the bar of international justice before the principal 
judicial organ of the United Nations permitted him to stand before the 
World as an innocent party. The ill-considered policy of the govern- 
ments of Great Britain and France, in resorting to force and not to legal 
remedies after the peaceful overtures to President Nasser were rejected, 
subjected them instead of Egypt to condemnation by the United Nations 
and the world at large. The unfavorable reaction to their choice of the 
‘word was instant and universal, even to some extent in their own countries. 


*The Suez Canal Problem (Department of State Publication 6392), pp. 34-35. 
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Had an International Court decision been rendered unfavorable to 
Egypt’s position, and that government had refused to abide by it, sane. 
tions could have been applied, even with force in the background if neces. 
sary, with the support of other law-abiding nations and of their public 
opinion. Had the decision been in support of the position of Egypt, there 
would still have remained with the claimant states any political pressures 
or economic sanctions to which the Egyptian Government might be 
amenable. 

The unhappy fate of Sir Anthony Eden should be a lesson to other states. 
men tempted to follow a similar course. His example in defeat may serve a 
more constructive purpose in promoting the rule of law in international 
relations than would have his success in resorting to armed force. 
George A. Fincn 
Honorary Editor-in-Chief 


EXTRATERRITORIAL APPLICATION OF UNITED STATES LEGISLATION AGAINST 
RESTRICTIVE OR UNFAIR TRADE PRACTICES 


For several years now legal literature in the United States has carried 
articles pro and con on the question whether the application of the Ameri- 
can antitrust laws to transactions taking place wholly or partially abroad 
and being directed primarily toward distributive activity outside the 
American market, violates ‘‘international law.’’? 

On the same page of a recent advance sheet ? the Supreme Court has dealt 
in sibylline fashion with certain issues involved in the debate, refusing t 
rehear its denial of certiorari in Vanity Fair Mills v. T. Eaton Co., Ltd.’ 
and affirming by memorandum decision the District Court decision in Hol 
phane Company, Inc. v. United States.* Both cases involve the issue of the 
international validity of so-called ‘‘extraterritorial’’ application of United 
States legislation for the regulation of economic conduct, #.e., in both cases 
the contention was made that ‘‘international law’’*® would forbid the er 
tension by the United States of its legislative authority to the conduct » 


issue. 
Vanity Fair Mills was extensively reported in the last issue of the 


1 Haight, ‘‘International Law and Extraterritorial Application of the Anti-Trust 
Laws,’’ 63 Yale L. J. 606 (1954); Whitney, ‘‘Sources of Conflict between Internation 
Law and the Anti-Trust Laws,’’ ibid. 640; Report of the Attorney General’s Natiou 
Committee to Study the Anti-Trust Laws, Ch. II, pp. 65-115 (Unnumbered Govt. Doe 
March 31, 1955) ; Stocking, ‘‘ The Attorney General’s Committee’s Report: The Busines 
Man’s Guide Through Anti-Trust,’’ 44 Georgetown L. J. 1, 27-30 (1955); Proceedings 
Section of International and Comparative Law, American Bar Association, 1953, pp. * 
100; Timberg, Emmerglick and Whitney, ‘‘ Anti-Trust Problems in Foreign Commertt, 


11 Record of the Ass’n. of the Bar of the City of New York 3-41 (1956); No T! 

‘«Extraterritorial Application of the Anti-Trust Laws,’’ 69 Harv. L. Rev. 1452 (195 hold 
277 8. Ct. 144; 352 U. 8. 903, 913 (1956). i ond 
8 Certiorari denied, 77 S. Ct. 96, 352 U. 8. 871 (1956); opinions below, 234 F. 2d 

(2d Cir., 1956), affirming (with modification) 133 F. Supp. 522 (D.C.N.Y., 1955). $5] 
# Opinion below, 119 F. Supp. 114 (D. C. Ohio, 1954). "34 
8 Whether public or private or both is not always clear; cf. Timberg, loc. cit. (nol: $3 


above) 13-14. 
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JouRNAL * and will not be briefed again here. Suffice it to say that both 
the District and the Circuit courts held that neither substantive Federal 
law against trademark infringement nor American Federal courts as fora 
applying Canadian law would be available to an American plaintiff seek- 
ing redress against a Canadian corporate defendant (properly found before 
the American tribunal) for infringing registration under Canadian law of 
plaintiff’s trademark. For our purposes the most important aspect of the 
ease is its interpretation of the Lanham Act in the context of the conflicts- 
of-jurisdiction situation before the Court. The Act protects registered 
trademark owners against confusing similarity, palming off, and infringe- 
ment ‘‘in commerce.’’ ‘‘Commerce’’ is defined by the Act as ‘‘all com- 
merce which may lawfully be regulated by Congress.’’ Distinguishing 
Steele v. Bulova Watch Co.,’ the District and Circuit courts held that 
Congress had not intended to reach the situation of an alien defendant 
whose allegedly infringing mark continued on registry under the laws of 
the country of his nationality, even though the effect of infringement was 
to affect United States commerce. Policy considerations were plainly in- 
fluential. For example, the District Court spoke as follows: 


[Plaintiff] urged, however, that since the Court had personal juris- 
diction over the defendant, it could order the defendant to file a can- 
cellation of its Canadian trademark and thus accomplish the same re- 
sult [i.e., change registration of the mark in Canada]. This attempt 
to do by indirection that which a Court has no power to do directly 
may lead only to confusion and an unseemly conflict between the 
Courts of two jurisdictions. [At this point the Court’s note 1 cites 
the instance of United States v. Imperial Chemical Industries in con- 
flict with the British decision in British Nylon Spinners v. Imperial 
Chemical Industries. } 

We in this Country undoubtedly would be outraged if American 
companies having branches in foreign lands were faced with the pos- 
sibility that the Courts of all these lands would assume jurisdiction to 
determine the rights of the American company in its home land to 
trademarks, copyrights, or patents granted or registered under the 
laws of the United States. To attempt to assert that because a Cana- 
dian company has a branch in New York, the Courts of this Country 
can determine its rights in Canada in Canadian trademarks registered 
in Canada is equally far-fetched. Such an attempted assertion of 
jurisdiction might provoke justified resentment. [At this point the 
Court’s note 2 refers to the 1947 incident which resulted in the en- 
actment in Ontario of a statute forbidding sending records out of the 
Province in response to external subpoenas, following an effort to con- 
duct a grand jury investigation in the United States of possible restric- 
tive practices in the Canadian pulp and paper industries. }® 


The Cireuit Court referred to the same range of considerations in up- 
tolding the discretion of the District Court in refusing to take jurisdiction 
’ diversity grounds under the doctrine of inconvenient forum.® 


*51 AJ.I.L. 103 (1957). 

"344 U. §. 280 (1952); digested in 47 A.J.I.L. 318 (1953). 
*133 F. Supp. 522, 528-529, and Court’s notes. 

F. 24 633, 647. 
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In Holophane a Delaware corporation was charged by the United States 
under Section 1 of the Sherman Anti-Trust Act with entering division-of.- 
territories agreements with Holophane, Limited, a British corporation, and 
La Société Anonyme Francaise Holophane, a French corporation. The 
corporate ancestor of the American company was a subsidiary of the 
British company, which owned the basic patents and trademarks; but some 
years before the litigation the American group had (it was found) *® become 
independent. The District Court ruled that it had jurisdiction over the 
defendant and the subject-matter and that the United States should have 
a decree. The decree ordered the market-allocation agreements canceled, 
prohibited Holophane-U.S.A. from engaging any longer in the restrictive 
practices in which it had undertaken by contract to engage, and ordered the 
American company to take affirmative steps abroad to compete in the ter- 
ritories allocated by the intercompany agreements to the British and 
French Holophane companies." 

The Supreme Court’s unanimous memorandum affirmance, except for 
paragraph XI of the decree (not carried in the lower court report and not 
quoted by the memorandum decision),?* which was affirmed by an equally 
divided Court, is obviously little guidance in a situation where some had 
expected guidance.** It is necessary, in appraising the significance of the 
ease to consider the colloquy on oral argument. It is clear from the un- 
official but professional reporting ** of the oral argument in the Supreme 
Court that the main burden of Holophane’s contention was that ‘‘inter- 
national law’’ was violated by those portions of the District Court’s decree 
requiring affirmative competitive conduct abroad. Counsel argued: 


.... [PJersonal jurisdiction solely over American participation in 
the agreement did not give the district court power to order affirmative 
business acts abroad in violation of the territorial agreement. There 
are two things wrong with this direction of affirmative action abroad. 
First of all it violates ‘‘the principles of the law of nations recognized 
by this Court’’ in such cases as Ware v. Hylton, 3 U. S. 199, and The 
Apollon, 221 U. 8. 159; and second, it gives the antitrust laws extra- 
territorial effect in countries where the agreement in question is per- 
fectly legal. 


In questioning counsel for Holophane and for the United States, mem- 
bers of the Court showed awareness of the problem which would exist if 
the affirmative action required of the defendant should give rise to liability 


10 Findings of Fact Nos. 10 and 11, 119 F. Supp. 114, 116. 

11 New York Times, Nov. 14, 1956, Financial Section. 

12 1954 Trade Cases J 67,679 should be referred to for the terms of the decree. 
XI is the portion of the decree, paraphrased in the text above, requiring affirmative 
competitive action by the defendant. The affirmance by even division is tantalizing. 

18 Two members of the California Bar with experience and professional interest in the 
future of antitrust decrees directing conduct abroad expressed such expectations during 
their participation in the Second Summer Workshop in International Legal Studies at 
the University of California School of Law (Berkeley), 1956. 

1425 Law Week 3141 (1956). 
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under the law of the place of acting. Some of the hints as to possible lines 
of solution or thinking are interesting: 


(1) Defendant in the American proceeding might be ordered to get a 
declaratory judgment in the foreign court that the restrictive agree- 
ment cannot be performed for illegality under American law (Mr. 
Justice Frankfurter). In reply counsel for Holophane took the posi- 
tion that the American court would not have this power, because it 
would ‘‘collide’’ with foreign law, i.e., British law under which the 
agreement would be legal. In response, the Justice mooted whether 
British law were so plain, mentioning the Monopoly Law; but counsel 
persisted in his view. 

(2) Counsel for the United States emphasized that there had been no 
showing that the affirmative acts required by the decree would violate 
any foreign law or the valid judgment of any foreign court. In en- 
suing discussion on proof of foreign law the Government contended 
that Holophane would have to prove clear illegality under foreign law 
and that the Court should not take judicial notice of the foreign law in 
this particular. 

(3) There can be detected in the colloquy intimations that in the 
eventuality that the defendant find itself directed to violate foreign 
law, hardship might be mitigated by subsequent interpretation of the 
prior American decree. Thus, counsel for the Government suggested 
that the decree in the Holophane case might not necessarily require 
the defendant to go abroad and act so as to subject itself to the juris- 
diction of a foreign court, but counsel was not willing to concede that 
the decree could be satisfied (without any showing of clear breach of 
foreign law) simply by Holophane’s holding itself out in this country 
as willing to sell within the territories allocated by the agreement to 
the British and French companies. With respect to the suggestion 
that the American decree might be modified in the event of trouble for 
the defendant under foreign law, it was suggested from the bench: 
*“. . . it does not look well for this country to wait until a foreign suit 
and then . . . say that the decree should be changed.’’ 


Holophane, it might thus be said, raises more questions than it answers 
with respect to how the situation of the actor caught between the conflict- 
ing demands of two legal systems is to be treated; but in net effect the 
afirmance makes extremely short shrift of the argument that ‘‘interna- 
tional law’’ forbids the United States to attach legal consequences to eco- 
homie conduct having either its location or its effects partially or princi- 
pally outside American territory, assuming the actor to be sufficiently pres- 
ent in the United States for judicial jurisdiction to attach to it and the 
conduct per se a violation of the antitrust laws. 

The contrasts between the two cases may be generalized as follows: 

(1) Holophane confirms that basic American antitrust legislation such 
és the Sherman Act is not to have the spatial sweep of its language re- 
strieted by judicial interpretation narrowly based on the territorial prin- 
ciple of jurisdiction, despite assertions that ‘‘international law’’ requires 
this result.5 But in Vanity Fair Mills we see the American Federal courts, 


*Cf. Haight and Whitney, loc. cit. (note 1 above). It is assumed throughout this 
tditorial that the type of ‘‘jurisdiction’’ under discussion is that relating to capacity 
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from trial to highest, refusing to give a similarly wide territorial scope to 
equally sweeping language in a statute (Lanham Act) designed to protect 
industrial property against infringement and unfair competition. Both 
decisions came down after certain unhappy experiences in which the 
American courts and the Department of Justice felt the resistance of 
other national states to the efforts of this country to inquire into or 
regulate restrictive practices involving the nationals or the national 
interests of other states and taking place wholly or partially outside the 
United States.** In Holophane the conflicts-of-jurisdiction problem was 
considered during oral argument but was not decisive. In Vanity Fair 
Mills both the District and the Circuit Courts developed their interpreta. 
tive arguments regarding the reach of the Lanham Act and their policy 
viewpoints with respect to forum non conveniens with the diplomatic inter. 
vention in the Anglo-Iranian Oil Case, the Imperial Chemicals-Nylo 
Spinners contretemps, and the Canadian paper pulp incident plainly i 
mind, as the courts’ footnotes show. 

(2) To the extent that the rest of the world, or a goodly portion of it 
may be a bit out of step with United States policies regarding enforced 
competition (particularly where the combination, contract or conspirac) 
amounts to a per se violation of the American antitrust laws), Holophan 
tends to perpetuate and increase conflicts of national state jurisdiction 
Vanity Fair Mills, on the other hand, goes to extremes to avoid possibl: 
conflicts of jurisdiction, legislative or judicial, between foreign trademari 
registration and an American statute which falls mainly into the unfair 
competition (as distinguished from restrictive and monopolistic practices 
category. 

Pending the day of the solution of problems of conflicts of jurisdiction 
in the restrictive and unfair trade practices areas by international legisla- 
tion ‘"—a day which does not appear imminent—more systematized an 
more continuous national attention than courts alone can give to the resoli: 
tion of pressing problems of conflicts seems highly desirable in the interests 
of good foreign relations, justice, and policy effectiveness. In other areas 0 
importance where the commands of sovereign states conflict, internation®l 
practice or international agreements have worked out solutions to removt 


to attach legal consequences to conduct, not power to apply state power in direct enforte 
ment of commands. Obviously the territorial principle is exclusive in the latter situ 
tion, unless the territorial state has waived in some way its otherwise sovereign pow’ 
to execute laws within its borders. 

16 As in the well-known incidents involving (i) the efforts to subpoena foreign-be 
records of the Canadian pulp and paper consortium and those of the Anglo-Iranian © 
Company; (ii) the impasse with respect to the nylon patents in Great Britain. In i 
Grand Jury Subpoena Duces Tecum, 72 F. Supp. 1013 (S.D.N.Y., 1947) ; In Re Investig 
tion of World Arrangements, 107 F. Supp. 628 (D.C.D.C., 1952); U. 8. v. Impem 


Chemical Industries, 105 F. Supp. 215 (D.C.8.D.N.Y., 1952); British Nylon Spinners‘ 
Imperial Chemical Industries, [1953] 1 Ch. 19. . 
17 See Timberg, ‘‘ International Combines and National Sovereigns,’’ 95 U. Pa. L. Be ' 
575 (1947); and cf. Stocking, loc. cit. (note 1 above) ; Schwartz, ‘‘Committees, Polit 
Scholarship and Law Reform: Antitrust Studies in Perspective,’’ 104 U. Pa. L. 3 


153 (1955). 
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or minimize the conflicts. Similar developments are needed here, especially 
with respect to justice for the person or private entity caught between the 
competing sovereign wills. But before this needed work can be done it 
will be necessary for us to clear away some underbrush and to point up 
our thinking on issues such as these: 

(a) Precisely what ‘‘international law,’’ public or private or both, are 
we talking about when we argue that the application of the antitrust laws 
to conduct abroad is forbidden by international law? ** 

(b) If we are talking about international public law, are we talking about 
the necessity of the United States having an internationally recognized 
basis of legislative jurisdiction, as under the territoriality principle, the 
protective principle, the nationality principle, ete.? Or are we urging 
that all national law is required by international law to be confined to 
territory or nationality ? 

(ec) Is there possibly a problem of denial of justice or violation of the 
minimum standard for the treatment of aliens should the United States 
under its laws compel the alien present before its courts to act or to refrain 
from acting outside the United States in circumstances where obedience 
to the American command will subject him to civil or penal liability under 
the laws of the country of his nationality or of another country having a 
basis of jurisdiction which international law recognizes? 

It is these issues, primarily, which have been avoided in much of the 
literature and in many of the judicial decisions, such as those cases which 
have directed attention to presence, vel non, of the defendant, to the ex- 
clusion of the basis or bases of legislative jurisdiction over him. 

The listed issues ought to be faced, not only by courts from ease to case, 
but by international lawyers, legislators and administrators. 

Covey T. OLIVER 
PASHUKANIS IS NO TRAITOR 


Eugene B. Pashukanis is no longer an ‘‘enemy of the people.’’ For the 
Soviet legal scholar this announcement is as exciting as it would be for the 
American if the National Archives were to state that new evidence had 
disclosed that Benedict Arnold was not a traitor. For nearly twenty years 
the very name Pashukanis had been so besmirched as to blacken also the 
reputation of any Soviet lawyer who had been closely associated with him 
or who had expressed ideas identifiable as similar to his. 

Pashukanis’ case had been something of a mystery since that morning 
of January 20, 1937, when an article in Pravda announced that the man 
who only two months before had been named to supervise the revision of 
the whole pattern of Soviet codes of law had been found to be an ‘‘enemy 
of the people.’?? No overt act of treachery was disclosed. He was criti- 
azed primarily for having preached a philosophy of law which, had it been 
followed to its conclusions, would have undermined the foundations of the 


‘*Cf. Jessup, Transnational Law (1956), reviewed below, p. 444. 
‘For a record of the denunciation and the texts of the principal works of Pashukanis 


‘nd his denouncers, see V. I. Lenin et al., Soviet Legal Philosophy (20th Century Legal 
Philosophy Series, 1951). 
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Soviet state, and it was hinted that his theory had been developed for the 
purpose of bringing about the end of the Soviet system of government. 
His principal accuser, Andrei Vyshinsky, later became specific and said 
that Pashukanis had violated an article of the criminal code which re- 
quired that a person accused under its provisions be found guilty of crimi- 
nal intent to overthrow the Soviet regime. No public trial was held, how- 
ever, so that no outsider could tell what, if any, the actual charges were and 
what, if any, proof other than Pashukanis’ own writings had been intro- 
duced against him. 

Vyshinsky is now dead, and his master, Joseph Stalin, has also died 
Both have since been denounced for their misdeeds, and new policies have 
been introduced by their surviving colleagues to serve as the basis for what 
has been heralded as a new attitude toward the réle of the Soviet state, both 
in relation to its own citizens and in relation to the foreign states with 
which it must conduct its international relations. The rehabilitation of 
Pashukanis, albeit posthumously, seems to be a part of the reappraisal of 
Soviet policies which has been developing within the Kremlin since Stalin's 
death in March, 1953. 

Only scanty comment has yet appeared to explain the momentous reversal 
of policy on Pashukanis. In an unsigned leading article in the law review 
published by the Institute of Law of the Academy of Sciences of the 
U.S.S.R. in September, 1956, the editorial board takes to task the one-time 
editor of the review and leading lawyer of the Academy of Sciences, namely, 
Andrei Vyshinsky, for writing in 1938 that ‘‘for an unfortunately long 
period the direction of our legal science did not correspond to the interest 
of the building of socialism’’ and for laying this failure to the consequences 
of ‘‘wrecking’’ in the field of legal philosophy. The editors of the law re- 
view now ask the legal scholars of the U.S.S.R. to restudy the era of th 
1920’s and early 1930’s without the handicap that has existed up to the 
present of having to avoid any interpretation which would have cast 
Pashukanis in the position of one who was not a ‘‘wrecker.’’ The editors 
now say that Vyshinsky’s criticism was incorrectly linked with the activi- 
ties of ‘‘such notable former representatives of Soviet legal science as P. I 
Stuchka, N. V. Krylenko, E. B. Pashukanis, N. I. Chelyapov and others.” 

Pashukanis is not being given a completely clean bill of health. The 
editors now say that he committed a large number of serious errors, but 
that this fact should not be permitted to conceal his ‘‘not insignificant 
positive role in the development of Soviet legal science and Soviet legisla- 
tion.’’ The charges of harmful anti-Soviet activity which Vyshinsky had 
leveled are specifically declared to have been unfounded. The door has 
been opened, so the editors now say, to scholarly criticism of the views of 
Pashukanis and his colleagues without the hindrance previously created by 
the labels of ‘‘wreckers’’ hung around their necks. 

Only Pashukanis of the group of four men specifically named as im- 


2‘*For an authoritative scientific reworking of the root questions of the science of the 


history of the Soviet state and law’’ (in Russian), Sovetskoe Gosudarstvo i Pravo, No. 6 


(1956), p. 3 at p. 10. 
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properly associated with charges of treason by Vyshinsky had concerned 
himself in detail with international law. Krylenko had been known first 
as an architect of the Soviet system of legal institutions as they were estab- 
lished to meet the needs of the New Economic Policy in 1922, and then he 
had gained wide recognition as State Prosecutor and finally as Peoples’ 
Commissar of Justice. Stuchka had achieved his reputation as the Peoples’ 
Commissar of Justice in 1918, when the first Soviet courts were beginning 
to function, and later as theoretician for Soviet lawyers generally. Chel- 
yapov as a professor of law had been one of the principal legal authorities 
chosen to explain the meaning of the Constitution of the U.S.S.R. adopted 
in 1936. The rédles played by these three men were in the domestic field, 
and their acquittal posthumously of the crimes charged against them will 
probably have little influence upon Soviet writing in international law 
over the coming year. Pashukanis’ position was different, and his post- 
humous aequittal may result in a series of Soviet legal studies which will 
attract attention from international lawyers outside the U.S.S.R. as a de- 
parture from what has been written since 1938 by Soviet authors about 
international law. 

Pashukanis’ major work on international law,’ which has become a bib- 
liographical rarity because of the destruction of most copies subject to 
Soviet control after his denunciation in 1937, declared scholastic any at- 
tempt to define the ‘‘nature of international law.’’* Pashukanis thought 
that prior discussions of the subject had been the result of the continuing 
influence of bourgeois legal methodology, which he said rested upon an 
association of law with substance developing in accordance with its own 
internal principles. Pashukanis urged his readers to see that international 
law was a means of formulating and strengthening in custom and treaties 
various political and economic relationships between states, and that the 
US.S.R. could use international law to further Soviet interests in a struggle 
vith capitalist states. Pashukanis saw no reason to suppose that in utiliz- 
ing principles of international law for its own purposes the U.S.S.R. was 
thereby compromising its principles in an effort to live in a world which 
held states defending the conflicting interests of different classes. Pashu- 
tanis would have frowned upon the lengthy discussions among Soviet 
authors after his death regarding the nature of international law as re- 
feted in the books and articles which tried to determine whether inter- 
tational law was by nature **bourgeois’’ or ‘‘socialist’’ or something in 
tetween. This discussion would have seemed to him ‘‘scholastic’’ and of 
00 real help in conducting Soviet foreign policy.® 

The road was already being cleared for a new approach to international 
lw by Soviet authors before the editors of the article of September, 1956, 
tad their readers to take a fresh look at Pashukanis’ idea. Readers of 
this Journa are familiar with the series of Soviet articles which Professor 


JE, Pashukanis, Ocherki po Mezhdunarodnomu Pravu [Essays in International Law] 
Moseow, 1935), 4 Idem at 16. 

‘For a more detailed analysis of Pashukanis’ position, see Kelsen, The Communist 
Theory of Law 152-156 (1955). 
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W. W. Kulski has summarized for American scholars. The series began 
with Eugene A. Korovin’s renewed effort after the war to bring about a 
reconsideration of the nature of international law and of the problem pre. 
sented in his view that law must to a Marxist be class law, and that inter- 
national law must therefore be classifiable either as ‘‘bourgeois’’ or ‘‘so- 
cialist’’ or something in between, since it is espoused by bourgeois and so- 
cialist states in their relationships. This series of articles had ended with 
an editorial discarding the attempt to find the true nature of international 
law and a recommendation that Soviet writers settle down to the more 
practical work of exploring the function of the various rules of interna- 
tional law so that the U.S.S.R. might apply them to its advantage. 

If Pashukanis’ view is again to receive favor, there will be less philo- 
sophical writing about the nature of international law and more attention 
to its practical details and their application to the specific problems with 
which Soviet foreign policy-makers have to deal. Soviet authors may be- 
come pragmatists in their attitude toward international law and retreat 
from the spinning of fine theories. Such a position would facilitate the 
Soviet campaign for ‘‘co-existence’’ between the ‘‘socialist’’ and other 
eamps, for attention could be centered on single problems and there would 
be no need to talk about the fundamental problem of the conflict between 
states of differing economic systems. This policy would be in accord with 
Nikita Khrushchev’s declaration at the 20th Communist Party Congress in 
1956 that there need no longer be consideration of the inevitability of war 
between the capitalist and socialist camps. 

No one who has sampled the large body of Soviet literature since Lenin 
will conclude from the new approach that Soviet policy-makers have cast 
from their minds their hope and expectation eventually of spreading the 
Soviet system throughout the world, yet under the new policy there may 
be less said about the ‘‘conflict’’ than there has been in the years since 


Pashukanis’ death. 
JOHN N. Hazarp 


THE NEW U. S. ARMY FIELD MANUAL ON THE LAW OF LAND WARFARE 


The times of ignoring the laws of war are over: new treaties have been 
concluded concerning the laws of war, there is a considerable literature. 
and states are again issuing Instructions to their armed forces on the laws 
of war and neutrality. The United States has recently published new In 
structions on the Law of Naval Warfare? and now a Field Manual on the 
Law of Land Warfare.” 

The Manual is, generally speaking, restricted to the conduct of warfare 
on land and to relationships between belligerent and neutral states; but 


6 Kulski, ‘‘The Soviet Interpretation of International Law,’’ 49 A.J.I.L. 518 (1955). 

1U. 8. Department of the Navy, Law of Naval Warfare (September, 1955). 

2U. 8. Department of the Army, Army Field Manual: The Law of Land Warfare 
(July 18, 1956, 236 pp.). It supersedes the Field Manual of Oct. 1, 1940, including 
C 1, Nov. 15, 1944. The new Manual consists of 552 paragraphs, arranged in nine chap 
ters (further cited as Manual). 
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it also governs naval forces operating on land.’ The Manual is in every 
point, and particularly with regard to fundamental problems, in harmony 
with the Law of Naval Warfare. Although the Manual is an official pub- 
lication of the U. S. Army, its provisions are neither statute nor treaty and 
should not be considered binding upon courts and tribunals applying the 
laws of war, although such provisions are of evidentiary value.* 

The Manual is based on the firm conviction that there are laws of war, 
binding upon states and individuals. Their purpose is to protect both 
ombatants and noncombatants from unnecessary suffering, to safeguard 
ertain fundamental human rights of persons who fall into the hands of 
the enemy, and to facilitate the restoration of peace. Laws of war are 
prohibitory ; they place limits on the exercise of belligerent power, they 
are pervaded with the principles of humanity and chivalry. Hence, as the 
Manual lays down clearly,® military necessity, where not expressly fore- 
ven in the laws of war, is no defense for acts forbidden by the customary 
and conventional laws of war, because the latter have been developed and 
framed with consideration for the concept of military necessity.* The laws 
of war have their sources in custom and treaties. The Manual, by incor- 
porating Hague Conventions III, IV (with the Hague Regulations on the 
laws and Customs of War on Land), IX and X,’ proves that these con- 
ventions are still the law. The four Geneva Conventions of August 12, 
1949, are fully incorporated. The Manual states*® that the customary 


‘Law of Naval Warfare, sec. 240. 

‘Manual, par. 1. In the same sense, Law of Naval Warfare, sec. 110. 

‘Manual, par. 3. 

*In exactly the same sense, Josef L. Kunz, Kriegsrecht und Neutralititsrecht 26-28 
Vienna, 1935). 

'The texts of the Hague Conventions and Regulations referred to are reprinted in 2 
AJL. Supp. 85, 90, 146, 153 (1908). 

‘French texts, Les Conventions de Gendve du 12 aofit 1949 (2nd ed., Geneva, 1950) ; 
Eoglish texts in T.I.A.S. Nos. 3362, 3363, 3364, 3365; Department of State Publication 
3938 (General Foreign Policy Series 34, August, 1950). On pp. 233-255 of the last- 
tamed publication are printed the reservations; the United States has made only one 
teservation, namely, with respect to Art. 68 of Convention IV (ibid. 239). The Geneva 
‘onventions were ratified by the United States on July 6, 1955, and came into force for 
tis country on February 2, 1956. The texts of the Convention on Prisoners of War 
iad the Convention on Protection of Civilians are reprinted in 47 A.J.I.L. Supp. 119 
1953) and 50 ibid. 724 (1956), respectively. 

The following Commentaries have, up to now, been published by the International 
Committee of the Red Cross: Jean 8. Pictet, Commentaire 4 la premiére Convention de 
Gentve de 1949 (Geneva, 1952); Jean de Preux, Etude sur la troisiéme Convention de 
Gentve de 1949 (Geneva, 1954); La Convention de Genéve relative 4 la protection des 
versonnes civiles en temps de guerre (Geneva, 1956, 729 pp.). See also J. Verges, La 4° 
Convention de Genéve de 1949, Exposé documentaire (Lyon, 1952); Frotin, La 4* 
Convention de Genéve, Protection Civile (Paris, 1953); Ginnane and Yingling, **The 
‘eneva Conventions of 1949,’’ 46 A.J.ILL. 383 (1952); and Pictet, ‘‘The New Geneva 
Conventions for the Protection of War Victims,’’ 45 ibid. 462 (1951). 

*The Manual (par. 57) also incorporates the so-called ‘‘Roerich Pact’’ of April 15, 
85 (49 Stat. 3267, Treaty Series, No. 899; 30 A.J.I.L. Supp. 195 (1936)), although 
‘uly the United States and a number of the American Republics are parties to this 
eaty. See the corresponding UNESCO treaty signed at Paris on Sept. 30, 1953. 

Manual, par. 7. 
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law of war, being part of the law of the United States, will be strictly ob- 
served by the United States; treaties must be observed by both military and 
civilian personnel with the same strict regard for both the letter and the 
spirit of the law which is required with respect to the Constitution and 
statutes. As treaty provisions ‘‘are in large part but formal and specific 
applications of general principles of the unwritten law,’’ the treaty pro- 
visions quoted will be strictly observed and enforced by the United States 
forces without regard to whether they are legally binding upon this country. 

It is fundamental that the laws of war, notwithstanding the prohibition 
of the use of force in the United Nations Charter, are fully reaffirmed. The 
application of the laws of war is, in conformity with Article 2 of all 
four Geneva Conventions of 1949, greatly expanded. They apply not only 
to declared wars, but to any other international armed conflict, and, in a 
restricted sense, to civil war, even when the insurgents are not recognized 
as a belligerent party. They apply particularly to the exercise of armed 
force pursuant to a recommendation, decision or call by the United Nations, 
to the exercise of the inherent right of individual and collective self- 
defense against armed attack, or in the performance of enforcement meas- 
ures through a regional arrangement, and they apply equally to all 
belligerents.** 

Equally clear is the standpoint of the Manual toward the law of neu- 
trality. The latter plays, indeed, a very important réle in the Geneva 
Conventions of 1949.17 The Manual states that, if a United Nations 
Member is called upon under Articles 42 and 43 of the Charter, it loses its 
neutrality only to the extent that it complies with the direction of the Se- 
curity Council.** There is, therefore, room for classic neutrality and a 
‘‘military commander in the field is obliged to respect the neutrality of 
third States.’’ Chapter 9** enumerates the rights and duties of neutral 
states, quoting Hague Convention V. 

Some chapters of the Manual largely repeat the corresponding rules of 
the Geneva Conventions of 1949 in bold print. This is the case concerning 
Protecting Powers,’* concerning the Wounded and Sick,? and concerning 


11 Manual, par. 8a. This corresponds perfectly with the practice of states in the 
Korean conflict and shows the untenability of the proposals for ‘‘discriminatory’’ laws 
of war; see this writer’s ‘‘The Laws of War,’’ 50 A.J.I.L. 313-337 (1956). The same 
idea is thus expressed in Law of Naval Warfare, sec. 200: ‘‘Distinction must be made 
between the resort to war and the conduct of war. Whether the resort to war is lawful 
or unlawful, the conduct of war is regulated by the laws of war.’’ 

12 See Josef L. Kunz, ‘‘The Geneva Conventions of August 12, 1949,’’ Law and Poli- 
ties in the World Community 279-316, 368-373 (Berkeley, University of California Press, 
1953). 18 Par. 513. 

14 Law of Naval Warfare, sec. 232, states equally that there may not only be qualified 
neutrality, but classic neutrality: ‘‘The obligations of the member States, incompatible 
with neutrality, come into existence only if the Security Council fulfills the functions 
delegated to it by the Charter. If the Security Council is unable to fulfill its assigned 
functions, the members may, in case of a war, remain neutral and observe an attitude 
of strict impartiality.’’ 15 Pars. 512-552. 

16 Pars. 15-19. 

11 Ch. IV, pars. 208-245, embodying Geneva Convention II. This chapter deals also 
with the Red Cross Emblem. 
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Civilian Persons.** The same is true with regard to prisoners of war; ** 
but here a number of interesting explanations with regard to certain points 
of the laws of war as currently interpreted can be seen. Paragraph 63 
states that 


commando forces and airborne troops, although operating by highly 
trained methods of surprise and violent combat, are entitled, as long 
as they are members of the organized armed forces of the enemy aud 
wear uniform, to be treated as prisoners of war upon capture, even if 
they operate singly.” 


Under Article 5 of the Geneva Convention of 1949 concerning Prisoners of 
War, prisoners of war are under the protection of the convention ‘‘from 
the time they fall into the power of the enemy until their final release and 
repatriation.’’ But the moment of the beginning of captivity has often 
presented difficult problems. The Manual * now defines the phrase ‘‘fall 
into the power of the enemy’’ as ‘‘having been captured by, or surrendered 
to members of the military forces, the civilian police, or local civilian de- 
fense organizations or enemy civilians who have taken him into custody.”’ 
Also of interest is the attitude with regard to Article 118 of the Geneva 
Convention of 1949 on Prisoners of War concerning the release and repa- 
triation of prisoners without delay after the cessation of active hostilities. 
This article, as is well known, led to considerable difficulties in the negotia- 
tions for an armistice in Korea and to an ad hoc settlement. Paragraph 
199 states : 


A Detaining Power may, in its discretion, lawfully grant asylum to 
prisoners of war who do not desire to be repatriated. 


But there is no doubt that Article 118 stands in need of revision.”* 

Of greatest interest is the treatment of the problem of spies, a topic 
which for a long time has needed clarification and revision. The Manual * 
gives the definition of spies according to Article 29 of the Hague Regula- 
tions of 1907, and according to Article 106 of the United States Uniform 
Code of Military Justice; where these two definitions are not in conflict, 
they will be applied and construed together; otherwise Article 106 governs 
American practice. The problem of espionage has long been somewhat like 
a legal puzzle.** Every writer has had to concede that the employment of 
spies by belligerents is perfectly lawful. But, it has been argued, ‘‘espion- 
age has a twofold character’’: the employment of spies is lawful, but the 
spy is a war criminal,”* an obviously untenable construction. This writer ** 


18Ch. V, pars. 246-350, incorporating Geneva Convention IV, apart from the rules 
dealing with civilian persons in belligerent-occupied territory. 

19 Ch. III, pars. 60-207, incorporating Geneva Convention III. 

20 This paragraph is taken textually from Oppenheim-Lauterpacht, International Law, 


Vol. II, p. 259 (7th ed., 1952). 21 Par. 84b. 
228ee Josef L. Kunz, ‘‘Die Koreanische Kriegsgefangenenfrage,’’ 4 Archiv des 
Volkerrechts 408-423 (1954). 23 Par. 75. 


*4 Julius Stone, Legal Controls of International Conflict 563 (New York, 1954). 
25 Thus, Oppenheim-Lauterpacht, op. cit. note 20 above, p. 422. 
26 Op. cit. note 6 above, pp. 67-69. 
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as early as 1935 developed the theory that espionage is not an illegal but 
a ‘‘risky’’ act. Espionage is lawful under international law; but as it is 
particularly dangerous to the enemy, international law authorizes a bel- 
ligerent as an exception to treat a spy caught im flagranti, not as a prisoner 
of war, but as punishable. It is not a question of punishment for a crime, 
but of a repressive measure against a dangerous although lawful act. This 
construction has been accepted by Walter Schitzel and Erik Castrén.* 
The Manual has now adopted the ‘‘risky’’ act theory. Paragraph 77 
reads: 
Resort to that practice (employing spies) involves no offense against 
international law. Spies are punished, not as violators of the laws of 
war, but to render that method of obtaining information as dangerous, 
difficult and ineffective as possible. 


As to sanctions for the violations of the laws of war ** the Manual deals 
in detail with reprisals and recognizes crimes against peace and against 
humanity, but deals primarily with war crimes, defined as ‘‘violations of 
the laws of war by any person or persons, military or civilian.’’ Th 
Geneva Conventions of 1949 avoid the term ‘‘war crimes’’ and speak rather 
of ‘‘grave breaches.’’ The Manual, among newest developments, states * 
that in some cases, ‘‘military commanders may be responsible for war 
crimes committed by subordinate members of the armed forces, or other 
persons subject to their control.’’ Such responsibility arises, of course, 
when such acts have been committed in pursuance of an order of the com- 
mander concerned. But he is also responsible if he has actual knowledge, 
or should have knowledge, and if he fails to take the necessary and reason- 
able steps to insure compliance with the laws of war or to punish violations 
thereof. The defense of superior orders *° ‘‘does not lie unless the accused 
did not know and could not reasonably have been expected to know that 
the act ordered was unlawful.’’ But superior orders may be considered 
in mitigation of punishment. To strike a correct balance it is added: 


ce 


In considering the question whether a superior order constitutes a 
valid defense, the court shall take into consideration the fact that 
obedience to lawful military orders is the duty of every member of 
the armed forces; that the latter cannot be expected, in conditions of 
war discipline, to weigh scrupulously the legal merits of the orders 
received; that certain rules of warfare may be controversial; or that 
an act otherwise amounting to a war crime may be done in obedience 
to orders conceived as a measure of reprisal.*" 


It is most important to note that paragraph 506 of the Manual expressly 
states that the belligerents are under an obligation to take measures for 


27 Erik Castrén, The Present Law of War and Neutrality 154 (Helsinki, 1954). 

28 Ch. VIII, pars. 495-511. 29 Par. 501. 

30 Par. 509. 

81 This paragraph is taken from Oppenheim-Lauterpacht, op. cit. at 569. Law of 
Naval Warfare, sec. 330 b(1) adds: ‘‘If an act, though known to the person to be un 
lawful at the time of commission, is performed under duress, this circumstance may be 
taken into consideration either by way of defense or in mitigation of punishment.’’ 
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the punishment of war crimes committed by all persons, including mem- 
bers of a belligerent’s own armed forces. 

Certain parts of the laws of warfare on land are particularly in need of 
revision, either because the treaty law of 1907 is incomplete or now inade- 
quate, or because of new developments. These parts concern the non- 
hostile relations of belligerents, nearly every point of the law of belligerent 
occupation, and vital problems as to the actual conduct of war. A real 
revision of these parts of the law can, of course, only be brought about by 
international procedures of law-making and not by a Field Manual of one 
state. But the Manual gives the present status of these problems, either 
deduced from general principles of the laws of war, or from a consensus of 
nations, formed as a consequence of the two world wars, or at least ex- 
pressing the attitude which the United States is now taking pending an 
international revision of the problem in question. 

As to non-hostile relations of belligerents,** the Manual reprints the few 
rules of the Hague Regulations of 1907 concerning envoys to negotiate a 
truce, capitulations and armistices, and supplements them with many 
paragraphs summarizing the usage of nations. Paragraph 476 speaks of 
unconditional surrender as one ‘‘in which a body of troops gives itself up 
to the enemy without condition; it need not be effected on the basis of an 
instrument signed by both parties.’’ But that is rather what Oppenheim- 
Lauterpacht ** calls a ‘‘simple surrender’’ without capitulation; for 
capitulation is a convention stipulating special terms of surrender. Such 
simple surrenders by some soldiers or a man-of-war or a fortress have 
always occurred. But the new concept of ‘‘unconditional surrender’’ at 
the end of the second World War is something different and new. This 
new ‘‘unconditional surrender’’ terminates hostilities without any agree- 
ment—it is neither a capitulation nor an armistice—and may be followed 
by the assumption of supreme authority which also, in spite of continued 
occupation of the vanquished country, terminates the technical status of 
belligerent occupation.™* 

The problem of belligerent occupation is dealt with by the Manual in a 
detailed way.** It prints the corresponding norms of the 1907 Hague 
Regulations and of the Geneva Convention of 1949 on Protection of 
Civilians, which, in its own words, is supplementary to the Hague Regula- 
tions. Respect for human rights, the prohibition of deportations, trans- 
fers, evacuation, care for children, hygiene and public health, relief serv- 
ices of inhabitants, measures of security for the occupant, protection of 
civilian populations in occupied territory, prohibition of reprisals against 
protected civilians and against taking hostages are all incorporated. There 


82 Ch. VII, pars. 449-494. 88 Op. cit. 543, 545. 

’¢In this sense ‘‘unconditional surrender’’ was only applied to Germany. All the 
other enemy states were also required to surrender unconditionally, but the same term 
had a different legal meaning. Thus Japan’s unconditional surrender was preceded by 
negotiations in which the Allies accepted Japan’s condition of the continuance of 
Japan’s Emperor. In the case of Italy, notwithstanding her unconditional surrender, 
an ordinary armistice agreement was concluded. 

85 Ch. VI. pars. 351-448. 
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can be no doubt that the fourth Geneva Convention represents great prog- 
ress, inspired by excesses, particularly by Germany as a belligerent occu- 
pant in the second World War. Yet many problems concerning the legal 
position of the belligerent occupant, his rights and duties, and the cor- 
responding rights and duties of the civilian population stand in need of 
revision as a consequence of the change in the conduct of war, the enormous 
importance of economic warfare and the far-reaching change in general 
conditions. The Manual clearly distinguishes belligerent occupation from 
both mere invasion and conquest and subjugation. It reflects modern war 
conditions, if paragraph 352 states that ‘‘an invader may attack with 
naval or air forces or troops may push rapidly through a large portion 
of enemy territory without establishing that effective control which is es- 
sential to the status of occupation.’’ For ‘‘oceupation is invasion plus 
taking firm possession of enemy territory for the purpose of holding it.’’ ** 
Occupation presupposes legal effectiveness, which therefore must not only 
be established but also be maintained. It corresponds to experiences of 
the last war that military government can also be established over allied or 
neutral territory, recovered or liberated from the enemy, when that terri- 
tory has not been made the subject of a civil affairs administration agree- 
ment. 

As belligerent occupation does not transfer sovereignty, it is unlawful 
for a belligerent occupant to annex occupied territory or to create a new 
state therein while hostilities are still in progress.*’ In conformity also 
with experiences of the last war, paragraph 366 lays down as law that 


the restrictions placed upon a belligerent government cannot be 
avoided by a system of using a puppet government, central or local, 
to carry out acts which would be unlawful if performed directly by 
the occupant. Acts induced or compelled by the occupant are none- 
theless its acts. 


Difficulties appear, however, in the paragraphs dealing with the determina- 
tion whether property is public or private,** and with the problem of cur- 
rency and exchange controls.*® 

Julius Stone *° has, in a detailed investigation of the present status of 
the law of belligerent occupation, directed attention to the fact that the 
corresponding rules of the Hague Regulations, even if their text stands, 


86 This definition is taken from Oppenheim-Lauterpacht, op. cit., Vol. II, p. 434. 

87 Par. 358. 

88 ‘Under modern conditions, the distinction between public and private property is 
not always easy to draw. . . . It is often necessary to look beyond strict legal title and 
to ascertain the character of the property on the basis of the beneficial ownership 
thereof.’’ (Par. 394.) 

89 The occupying Power is also ‘‘authorized to introduce its own currency or to issue 
special currency for use only in the occupied area, should the introduction or issuance of 
such currency become necessary. The occupant may also institute exchange controls, 
including clearing arrangements.’’ But such measures must not be utilized to enrich 
the occupant or to circumvent restrictions; debasement of currency by fictitious valua- 
tions or exchange rates, as well as failure to take reasonable steps to prevent inflation, 
are violative of international law. (Par. 430.) 

40 Op. cit. 693-732. 
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are no longer adequate because they are based on nineteenth-century as- 
sumptions of a laissez-faire economy in the states of both the occupant and 
the occupied. With the great expansion of governmental functions and 
techniques, with such basic state functions as assuring minimum living 
standards or functions of currency, banking, debt, exchange, import and 
export control, with the shifting boundaries of public and private property, 
the rules based on entirely different conditions are out of harmony. He 
speaks, therefore, of ‘‘the twilight of occupation law’’ and concludes that 


before the law of belligerent occupation can emerge from this twi- 
light, a rethinking is required going far beyond mere revision and 
which (despite its advances in other respects) the relevant Geneva 
Convention of 1949 has not provided.* 


As to the rules concerning the actual conduct of hostilities,**? the Manual 
strongly opposes those who would keep only the ‘‘humanitarian’’ laws of 
war and drop all rules concerning the actual conduct of war.** The right 
of belligerents to adopt means of injuring the enemy is not unlimited— 
a rule which remains the law. But there is no doubt that these norms, 
incomplete or antiquated as they are, are greatly in need of revision. For 
instance, the problem of the dividing line between permissible ruses of war 
and forbidden treachery is, as paragraph 50 states, sometimes indistinct. 
The Manual states that absolute good faith must be observed as a rule of 
eonduct. It would, therefore, 


be an improper practice to secure an advantage of the enemy by 
deliberate lying or misleading conduct which involves a breach of faith, 
or when there is a moral obligation to speak the truth. 


But the employment of spies, encouraging defection or insurrection among 
the enemy civilian population, corrupting enemy civilians or soldiers by 
bribes, or inducing the enemy’s soldiers to desert, surrender or rebel are 
not prohibited.** Legitimate war ruses also include ambushes, dummy 
mines, and psychological warfare activities.*° Use of national flags, in- 
signia, and uniforms as a disguise is taken to be authorized, although to 
employ them during combat is certainly forbidden.*® Devastation as an 
end in itself or as a separate measure of war is not sanctioned by the laws 
of war. The measure of permissible devastation is found in the strict 
necessities of war.*’ As to persons descending by parachute, it is laid 
down, in conformity with modern usage, that such persons, when they 
are trying to escape from a disabled aircraft, may not be fired upon.** 
Weapons employing fire, such as tracer ammunition, flame-throwers, 


41 Ibid. 732. 42 Ch. II, pars. 20-59. 
43 See Kunz, ‘‘The Laws of War,’’ loc. cit. (note 11 above) 321-325. 
44 Par. 49. 45 Par. 51. 


46 Par. 54. Because Art. 23f of the Hague Regulations forbids only their ‘‘improper 
use.’? 

47 Manual, par. 56. Kunz, op. cit. (note 6 above) 84-85. 

48 Par. 30. Thus also Spaight, Air Power and War Rights (3rd ed., 1947); Oppen- 
heim-Lauterpacht, op. cit. 521; and the proposed Hague Air Warfare Rules, 1923; doubt- 
ful: Erik Castrén, op. cit. 400. 
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napalm and other incendiary agents, against targets requiring their use 
are not violative of international law; but they must not be employed 
in such a way as to cause unnecessary suffering to individuals.*? Para- 
graph 42 lays down that ‘‘there is no prohibition of general application 
against bombardment from the air of combatant troops, defended places, 
or other legitimate military objectives.’’ As to gas and bacteriological 
warfare, paragraph 38 states that 


the United States is not a party to any treaty, now in force, that 
prohibits or restricts the use in warfare of toxie or non-toxie gases, of 
smoke or incendiary materials, or of bacteriological warfare. The 
Geneva Protocol of 1925 has not been ratified by the United States 
and is not binding on this country.*° 
*aragraph 35 states that 

the use of explosive atomic weapons, whether by air, sea, or land forces, 
cannot as such be regarded as violative of international law in the 
absence of any customary rule of international law or international 
convention restricting their employment.” 


It is obvious that a restriction or prohibition of chemical, bacteriological, 
and atomic war is only possible by international agreement to which at 
least all militarily important states are parties. Negotiations for such 
agreement have been under way since the end of World War II, but, in a 
world which is lacking confidence, have not yet led to positive results. 
JosEeF L. Kunz 


INTERNATIONAL PARLIAMENTARY LAW 


There seems to be a tendency in the current literature on international 
law to introduce an abundant new terminology. The terminology sug- 
gests in many instances that the field should be broken up and studied 
under separate captions. Some of the labels parallel equivalents in the 
national legal system; thus we have references to ‘‘international ad- 
ministrative law’’ and ‘‘international constitutional law.’’ One is familiar 
with the classifications of Professor Schwarzenberger, particularly his ‘‘ in- 
ternational economic law.’’! There is also a well-known school which 
deals with ‘‘international penal law’’ or ‘‘international criminal law.’’? 
‘‘International air law’’ was the subject of a round table in the 1956 


49 Par. 36. 

50 Par. 38 is restricted to this negative statement. Law of Naval Warfare, sec. 612, 
states that the U. S. is not a party to any treaty forbidding or restricting these methods 
of warfare and that it, therefore, ‘‘remains doubtful that, in the absence of a specific 
restriction established by treaty, a State legally is prohibited at present from resorting 
to their use.’’ Footnote 8 adds that poisonous gases and bacteriological weapons may 
be used only if and when authorized by the President. 

51 In the same sense Law of Naval Warfare, sec. 613. Footnote 9 adds that nuclear 
weapons may be used by U. S. forces only if and when directed by the President. 

1See Schwarzenberger, ‘‘The Province and Standards of International Economic 
Law,’’ 2 International Law Quarterly 402 (1947). 
2 See Glaser, Introduction 4 1’Etude de Droit International Pénal (1954) 
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Proceedings of this Society.* One also recalls the school which stresses a 
regional international law, for example, ‘‘ American International Law.’’ * 
A less familiar label is ‘‘international uniform law’’ which, it is suggested, 
‘is entitled to occupy a separate scientific position next to Public Inter- 
national Law and Private International Law.’’* There has even been a 
recent suggestion that all of these legal fields, including the traditional 
public international law and private international law, should be combined 
under the label ‘‘transnational law.’’ As one examines the use of this 
terminology one has the impression that one finds here more than new 
labels for subtopics in public international law comparable to the tradi- 
tional subjects of treaties, responsibility of states, jurisdiction, ete. These 
labels may be useful as a means for emphasizing new problems which de- 
serve separate study, but their indiscriminate use might lead to a situation 
in which one loses a sense of unity. Professor Schwarzenberger has 
warned us: 


When, therefore, there is a new dernier cri, such as suggestions for the 
development of an international criminal law, it is advisable not to 
follow uncritically in the train of the enthusiastic protagonists of such 
an idea, but to pause and reflect on the meaning and value of it all.® 


Nevertheless the writer risks suggesting still another label for the purpose 
of calling attention to a subject which may be of growing importance and 
which might throw further light on the study of international organization ; 
this comment therefore deals with ‘‘international parliamentary law.’’ 

The term ‘‘international parliamentary law’’ is used to refer to the 
equivalent in international organizations of the familiar parliamentary law 
in national legislative assemblies. One is aware that in all national legis- 
lative bodies, whether based on the parliamentary form of government or 
not, the term ‘‘parliamentary law’’ is commonly used to describe the rules 
of procedure which govern the actions of the legislative body. In the 
United States and elsewhere some of these rules of procedure are in- 
corporated in Constitutional provisions and others are laid down in 
statutes. In any case, the standing rules are commonly adopted by the 
legislative body. Recently the matter has attracted considerable attention 
in the United States because of the debates in the Senate concerning a 
proposed change in the rules to limit filibusters. Vice President Nixon as 
presiding officer of the Senate on January 4 made a ruling concerning the 
power of the Senate to change its rules, resting his conclusion upon Consti- 
tutional principles.’ 

The question is posed whether these rules of procedure are properly 
denominated ‘‘law.’’ There is a rather surprising paucity of literature 


>? 


8 See 1956 Proceedings, American Society of International Law 84-115. Cf. Mateesco, 
Droit Aérien Aéronautique (1954). 

4See Alvarez, Le Droit International Américain (1909). 

5 Vallindas, ‘‘Autonomy of International Uniform Law,’’ 8 Revue Hellénique de 
Droit International 8, 9 (1955). 

®* Schwarzenberger, ‘‘The Problem of an International Criminal Law,’’ 1950 Current 
Legal Problems 263. 7 See New York Times, Jan. 5, 1957. 
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on the subject, but the question has received a vigorous affirmative answer 
from Professor R. K. Gooch. Gooch argues that the ultimate source of 
legislative rules of procedure is the Constitution and that therefore the 
rules have the same legal character as other rules of law derived from the 
same source. He notes that in some instances this parliamentary law even 
has a penal sanction as, for example, where the rules give authority to the 
presiding officer to discipline a member by suspension or expulsion. 

In the United States the cases involving parliamentary law which have 
come before the courts involve generally a problem of evidence.* The 
question generally is whether it is possible to go behind a statute as en- 
rolled or published to show that it was not passed in conformity with the 
rules of the legislature. The English rule is that an Act of Parliament 
is final and valid if it is good on its face. But where the Act was on its 
face ‘‘by the King with the consent of the Lords,’’ omitting the Com- 
mons, it was judged void.*® The courts cannot inquire into the procedures 
in Parliament to see if any rule was not observed." 

The situation in England is simpler than that in the United States, where 
the American system of judicial review and the doctrine of separation of 
powers introduce different elements. While most cases involving legisla- 
tive actions are disposed of in accordance with the rules of evidence, there 
is an implied and sometimes explicit consideration that the courts and the 
legislature are equal, co-ordinate, and independent branches of government. 
neither being subject to control of the other. In some cases, based upon 
this view, the courts have refused to act because they did not feel they 
had the power to consider or review the questioned actions of the legisla- 
ture.** But the American courts tend to follow the same basic rule. In 
Carlton v. Grimes an Act of the Iowa legislature was amended after being 
voted by both houses and was not voted upon or passed in the final form 
as signed by the President of the Senate and the Speaker. The court 
sustained the validity of the Act, saying that, except for a few mandatory 
constitutional provisions, the legislature was free to determine its own 
procedure.** Under the Iowa rule, therefore, the enrolled bill is ‘‘an 
absolute verity’’ and cannot be impeached by reference to the legislative 
journals. So the Michigan court held that rules of legislative procedure. 
adopted by the legislature but not prescribed by the Constitution, may be 
suspended and therefore action, even if contrary to the rules, cannot be 
reviewed by the courts.** But the court may look at and interpret the 
rules in the light of the journals in the course of sustaining the validity of 


® Gooch, ‘‘Legal Nature of Legislative Rules of Procedure,’’ 12 Virginia L. Rev. 
527 (1926). 

® The writer is indebted to Mr. Leon Spoliansky of the Columbia Law School for 4 
study of these cases. 

10 The King and the Lord Hunsdon v. The Countess Dowager of Arundel and the 
Lord William Howard, Hob. 109, 80 Eng. Rep. 258 (1617). 

11 Edinburgh Railway Co. v. Wanchope, [1842] 8 CL. & F. 710, 8 Eng. Rep. 279. 

12 Hunt v. Wright, 70 Miss. 798, 11 So. 608 (1892); State v. Jones, 6 Wash. 452, 34 
Pac. 201 (1892). 18 237 Ia. 912, 23 N. W. 2d 883 (1946). 
14 Anderson v. Atwood, Secretary of State, 273 Mich. 316, 262 N.W. 922 (1935). 
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a statute."*° Where the Constitution required that a certain Act must be 
passed by a two-thirds vote and it appeared that such a majority was not 
obtained, the court held the Act had not been validly passed.** 

In a South Carolina case, a resolution had passed both houses and on the 
same day was sent to the Governor. The Assembly then adjourned sine 
die. The Governor vetoed and sent it back to the Senate when it recon- 
vened a year later. The Senate overrode the veto by a two-thirds vote, 
voted to reconsider and then overrode again by the same vote. The House 
followed suit. The court investigated the question to see whether there 
was a two-thirds vote of a quorum or of the members present, but upheld 
the action, saying: 


Treating a vote upon the passage of the joint resolution over the 
Governor’s veto as upon the reconsideration of the original resolution, 
it is not a judicial question whether the Senate had the right to recon- 
sider the vote upon such reconsideration. That is merely a matter of 
parliamentary procedure which each body by special rule, may, and 
usually does regulate for itself.** 


In People v. Devlin ** the court did say that a legislature could act only 
“according to their law’’ and that they could not arbitrarily depart from 
their own parliamentary law, but in the result the court sustained the 
validity of the Act. The more usual rule is in favor of the plenary au- 
thority of the legislature to vary its procedure.’® It has also been said 
that while the rules of procedure are mandatory to legislators, they exhaust 
themselves on the legislature and cannot be reviewed by the courts.”° 

These cases, however, do not in general deal with the question whether 
the rules of procedure should properly be designated as law insofar as 
they are actually enforced in the proceedings of the legislative body, al- 
though People v. Devlin and Hunt v. Wright look in that direction. It is 
of course true that the legislature may change its rules at any time, but as 
long as a rule has not been changed it is applied by the presiding officer 
and governs the proceedings of the legislative body. It is a matter of 
common observation that by and large the legislature does proceed under 
its rules and that the rules are enforced with rigor and control the actions 
of the members. The success or failure of a legislative proposal may thus 
depend upon the rules and their application by the presiding officer. 

It was not until recent times that this subject had any pertinence for 
international law. Obviously its relevance comes from the modern de- 


15 Crawford v. Gilchrist, 64 Fla. 41, 59 So. 963 (1912). 

16 People ex rel Purdy v. Commissioner of Highways of Marlborough, 54 N.Y. 276 
(1873). On the Idaho rule concerning resort to the journals, see Cohn v. Kingsley, 5 
Idaho 416, 419 Pac. 985 (1897); In re Drainage District No. 1, 26 Idaho 311, 143 Pac. 
299 (1914). Cf. Luce, Legislative Procedure 210 (1922). 

17 Smith v. Jennings, 67 S.C. 324, 45 S.E. 821 (1903). 

18 33 N.Y. 269 (1865). 

19 E.g., Schweitzer v. Territory, 50 Okla. 297, 47 Pac. 1094 (1897); St. Louis & 
8.F. Ry. Co. v. Gill, 54 Ark. 101, 15 S.W. 18 (1891); aff’d. 156 U. 8. 649 (1891). 

20 Hunt v. Wright, 70 Miss. 798, 11 So. 608 (1892). 
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velopment of international organization.** For purposes of illustration 
one may refer to the General Assembly of the United Nations. Article 21 
of the Charter provides: ‘‘The General Assembly shall adopt its own rules 
of procedure.’’??. The Charter itself also lays down certain rules of pro- 
cedure as, for example, Article 18 concerning voting. In addition, the 
discussions in the General Assembly concerning certain rules of procedure 
have invoked the provisions of Article 2 (1) setting forth the principle 
of the sovereign equality of Members, and Articles 10 and 11 on the 
functions of the Assembly; certain rules and proposed rules have been 
attacked on the ground that they did not conform with these Charter pro- 
visions.** 

The Charter provisions are comparable to the constitutional provisions 
which govern the rules of procedure in national legislative bodies. Since 
the Charter is a treaty and has the legal force of a treaty, it can be said that 
the rules of procedure enacted in pursuance of the authority granted by the 
Charter have themselves treaty force in the same sense in which it has been 
held by national courts that the rules of procedure of a national legislative 
body have a legal authority which stems from the Constitution. As in the 
ease of national legislative bodies, the General Assembly or other organs of 
the United Nations may change the rules, but in the General Assembly the 
rules themselves provide the method of amendment. Thus Rule 164 of the 
Rules of Procedure of the General Assembly provides: 


These rules of procedure may be amended by a decision of the General 
Assembly taken by a majority of the Members present and voting, 
after a committee has reported on the proposed amendment.** 


When a rule of procedure has been duly adopted by the General As- 
sembly it is binding on all Members whether or not they had voted in favor 
of the adoption of the rule. The rules are enforced by the President of the 
General Assembly or by the Chairman of the committee as the case may be 
The President has broad authority and may call speakers to order and deny 
them the floor in accordance with the rules. It is true that there may 
always be an appeal from the ruling of the Chair (Rule 73), but unless a 
majority overrules the President (Chairman) his ruling stands. In some 
international organizations, the presiding officer has the disciplinary power 
of the presiding officer of a national legislative body. For instance, under 
Rule 12 of the Rules of Procedure of the Consultative Assembly of the 
Council of Europe, the President may exclude a representative from the 
chamber if he repeatedly violates the President’s rulings about being in 


21 The writer has developed this subject more fully in a series of lectures at the Hague 
Academy of International Law, to be published in its 1956 Recueil des Cours under the 
title ‘‘Parliamentary Diplomacy.’’ Materials presented in those lectures have been 
drawn on here. 

22 See also Arts. 30, 72 and 90 for similar provisions regarding the Security Council, 
the Economic and Social Council, and the Trusteeship Council. 

23 See 1 United Nations Repertory of Practice of United Nations Organs 626 (1955 
In general see the discussion in the Repertory under Art. 21 at 623 and following. 

24 See U.N. Doc. A/520/Rev. 3, June 1, 1954. 
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order. In serious cases the President may propose that the Assembly pass 
a vote of censure which, if adopted, involves immediate exclusion for a 
period of from two to five days. 

Thus it may be said that in the case of the adoption of rules of procedure 
and in decisions taken under the rules, we have another example of the 
situation in which a decision of the General Assembly is binding.” 

To be sure, in connection with the General Assembly of the United 
Nations or similar international bodies, one is not likely to have any 
question of judicial review such as that which occurs in national courts 
as indicated above. One can conceive of a situation in which the Security 
Council might adopt a resolution containing a binding decision and where 
the validity of the resolution might be challenged on the ground, for ex- 
ample, that the veto applied and had been disregarded as in the ‘‘double 
veto’’ cases.**° Such an issue might conceivably be referred to the Inter- 
national Court of Justice for an advisory opinion and the Court might 
then have to deal with the Charter provision on voting and might have to 
interpret the Four-Power Agreement of San Francisco and the practice of 
the Council under it. If the Court reached the conclusion that this was a 
situation requiring the votes of all the permanent members of the Security 
Council and if the record showed that one of the permanent members had 
voted against, the Court might reach the conclusion that the resolution was 
not valid. One might also envisage a situation in which the Security 
Council called upon Members under Article 41 of the Charter to interrupt 
telegraphic and radio communication with State X. The President of the 
United States, under authority of Section 5(a) of the United Nations 
Participation Act,?’ might then issue an Executive Order prohibiting such 
telegraphic and radio communications. Assume that a radio corporation 
is fined $10,000 under Section 5(b) of the Act for violation of the Presi- 
dential order and challenges the validity of the order on the ground that 
the action of the Security Council was invalid because of failure to comply 
with the voting rules laid down in Article 27 of the Charter and in Rule 
140 of the Provisional Rules of Procedure of the Security Council. A 
United States court, viewing the Charter rule as equivalent to a constitu- 
tional provision, might determine whether the defendant’s contention was 


correct. 
Such hypothetical cases probably belong to a later stage of the de- 
velopment of the organization, but they cannot by any means be excluded. 
The foregoing observations are merely designed to suggest a field of 
international law which contains some novel and interesting points, whether 
one prefers to consider the problem as an aspect of ‘‘treaty law’’ or as an 


25 For explanation of the word ‘‘decisions’’ see 1 U.N. Repertory vi, and United 
Nations, Répertoire of the Practice of the Security Council 2 (1954). See especially 
report of the Secretary General in U.N. Doc. A/1356, Annexes (V) 49 (1950), par. 22 
See, in general, Sloan ‘‘The Binding Force of a ‘Recommendation’ of the General 
Assembly of the United Nations,’’ 25 Brit. Year Bk. of Int. Law 1 (1948). 

26See Jiménez de Aréchaga, Voting and the Handling of Disputes in the Security 
Council 3, 11 ff. (1950); 1 U.N. Répertoire 157. 

2759 Stat. 619; 63 Stat. 734. 
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aspect of ‘‘international constitutional law’’ or ‘‘international administra- 
tive law.’’ The writer shares the view of Professor Gooch that legislative 
rules of procedure possess a true legal character and that this is equally 
true of the rules of procedure of international organs like the principal 
organs of the United Nations. In this sense, international parliamentary 
law may be considered a part of public international law. 

Puiuie C. JESSUP 


THE END OF AMERICAN CONSULAR JURISDICTION IN MOROCCO 


The relinquishment by the United States on October 6, 1956, of its con- 
sular jurisdiction in Morocco marks in several respects the end of an era. 
Not only did the action specifically terminate privileges in the Sharifian 
Empire which the United States had enjoyed in varying measure for 170 
years; the steps taken had also a wider significance, since in effect they 
extinguished in American law the institution of consular jurisdiction in its 
classic form. The manner of its passing would seem to deserve at least 
brief notice in this JOURNAL. 

American jurisdiction in Morocco in recent years rested in the first 
instance on the Moroccan-American treaty of September 16, 1836, which 
was substantially similar to the original treaty signed in Morocco in 1786." 
This basic grant was supplemented by rights secured under two multi- 
lateral conventions relating to Morocco to which the United States was 
a party: the Convention of Madrid of July 3, 1880,? and the General Act of 
Algeciras of April 7, 1906.2 Former American claims to a still wider 
jurisdiction, based on custom and usage and through a most-favored-nation 
clause in Moroccan treaties with other states which were no longer in force, 
were declared untenable in proceedings before the International Court of 
Justice in 1952.4 As one result of these proceedings, American jurisdic- 
tion in Morocco after 1952 was confined in practice to cases between Ameri- 
ecans—the original grant made in the 1836 treaty—although the theoretical 
jurisdiction under the Act of Algeciras and the Convention of Madrid was 
somewhat more extensive. In the Tangier Zone the United States not only 
maintained its own extraterritorial jurisdiction, but also from 1953 on- 
wards participated in the mixed judicial system established there.® 

With the trend of events in Morocco pointing definitely to its complete 
independence in the immediate future, the Department of State in Janu- 
ary, 1956, declared it to be the policy of the United States to relinquish 
its jurisdictional rights there at the appropriate time.* To accomplish this 


12 Miller, Treaties of the United States 185; 4 ibid. 33. 

21 Malloy, Treaties of the United States 1220; 6 A.J.I.L. Supp. 18 (1912). 

82 Malloy, op. cit. 2157; 1 A.J.I.L. Supp. 47 (1907). 

4Case concerning Rights of Nationals of the United States of America in Morocco 
(France v. the United States), [1952] I.C.J. Rep. 176; 47 A.J.I.L. 136 (1953). 

’U. 8. Treaty Series, No. 2893; G. H. Stuart, The International City of Tangier 
166-167 (2d ed., 1955). 

¢34 Department of State Bulletin 204 (1956). This policy had been foreshadowed 
in. the United States pleadings before the International Court. 
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end two possible courses were open to the Department: either to seek a 
revision of the treaty terms through negotiations with the Moroccan 
Government, or to obtain prior Congressional approval for the President to 
renounce American jurisdictional rights unilaterally at such time as he 
might deem appropriate. The latter alternative was the one selected, and 
draft legislation embodying the views of the Department was sent to the 
Senate in March, 1956. 

Three hearings on the subject were subsequently held by the Senate 
Committee on Foreign Relations, at which Mr. George V. Allen, Assistant 
Seeretary for Near Eastern, South Asian, and African Affairs, and other 
officials appeared on behalf of the Department. In their testimony two 
principal reasons were advanced to support the choice of the legislative 
rather than the treaty method of termination. The first was that it was in 
accord with precedent: In 1874, the President had sought and received 
Congressional approval in advance to ‘‘suspend’’ such part of American 
consular jurisdiction in Egypt as might be taken over by the Mixed 
Courts then being planned.’?’ The second reason was that by the same Con- 
gressional action the statutory provisions governing the exercise of consular 
jurisdiction could also be repealed, thus clearing the statute book tidily of 
obsolete matter. Other influential factors in the choice of method may 
have been a desire to retain unilateral control over the precise time of 
relinquishment, and perhaps a desire not to open the door at that moment 
to possible sweeping revisions of Moroccan-American treaty arrangements 
in general. 

The only opposition to the proposals voiced before the Committee came 
from Mr. Robert Emmet Rodes, representing various groups of American 
residents and businessmen in Morocco. He submitted that relinquishment 
would have the effect in fact of putting Americans in Morocco in a less 
favorable position than nationals of other states, particularly those of 
France and Spain; and further, that a modification of treaty terms could 
be accomplished Constitutionally only by renegotiation and subsequent 
ratification with Senate advice and consent. The Department persuasively 
rebutted the validity of these contentions, but perhaps its most telling point 
was the fact that the treaty of 1836 by its terms could be denounced by 
either party on one year’s notice. Since Morocco could thus destroy at will 
the cornerstone of American jurisdiction, such jurisdiction could obviously 
not be maintained for long in any case in the face of Moroccan opposition. 

The Foreign Relations Committee, agreeing with the Department, re- 
ported favorably to the Senate on the proposed joint resolution. Passed 


7 Act of March 23, 1874, 18 Stat. 23, 22 U.S.C. sec. 182. The authority granted was 
exercised by the President in 1876 and again in 1937, when the original regime of the 
Mixed Courts was replaced by the transitional regime established by the Montreux 
Convention of that year. 2 Hackworth, Digest of International Law 516. But it may 
be noted that a recent precedent existed for the use of the treaty method: the Chinese- 
American treaty of Jan. 11, 1943, relinquishing American extraterritorial rights in 
China. U. S. Treaty Series, No. 984; 37 A.J.I.L. Supp. 65 (1943). This was not 
referred to during the hearings. 8 8.Rep. 2274, 84th Cong., 2d Sess. 
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in due course by the Senate and the House of Representatives, it became 
law on August 1, 1956.° As adopted, its text reads as follows: 


Whereas the laws of the United States invest the ministers and con- 
suls of the United States in certain countries, including Morocco, 
with judicial authority so far as the exercise of the same is allowed 
by treaty with such countries and in accordance with usage in such 
countries; and 


Whereas the consuls of the United States in Morocco are permitted to 
exercise jurisdiction over American nationals under the treaty be- 
tween the United States and Morocco signed September 16, 1836, 
and the Act of Algeciras signed April 7, 1906; and the |[sic; to?| 
exercise by custom and usage the same jurisdiction over subjects of 
Morocco or others who may be designated as ‘‘proteges’’ under the 
Convention of Madrid signed July 3, 1880; and 


Whereas Morocco is now the only foreign country where the consuls of 
the United States exercise such jurisdiction; and 
Whereas it is the policy of the United States to discontinue the exercise 
of extraterritorial jurisdiction in Morocco at such time as it becomes 
appropriate: Therefore be it 
Resolved by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the relinquishment by 
the President, at such time as he considers this appropriate, of the 
consular jurisdiction of the United States in Morocco is hereby ap- 
proved and sections 1693, 4083 to 4091, inclusive, 4097 to 4122, in- 
clusive, and 4125 to 4130, inclusive, of the Revised Statutes, as 
amended, are repealed effective upon the date which the President de- 
termines to be appropriate for the relinquishment of such jurisdiction, 
except so far as may be necessary to dispose of cases then pending in 
the consular courts in Morocco. 

With Congressional approval thus secured, American jurisdictional 
rights in Morocco under the treaties referred to were formally relinquished 
on October 6, 1956, effective the same day.’® Later the same month an 
international conference at Tangier, in which the United States took part, 
recognized the abolition of the international regime of the Tangier Zone 
and the full reinstatement of the Sultan’s authority therein.” 

So much for the history of the relinquishment of American rights in 
Morocco. But it will be noticed that the Congressional resolution quoted 
above went beyond mere approval of that action. It also repealed in their 
entirety those sections of the Revised Statutes which governed the exercise 
of consular jurisdiction not only in Morocco, but in all countries where the 
United States had acquired such jurisdiction by treaty and usage.’? As 
indicated in the preamble, this was done because Morocco was the only 


9 Public Law 856, 84th Cong., 2d Sess.; 70 Stat. 773. 

10 See note addressed by the American Ambassador at Rabat to the Moroccan Foreign 
Minister, 35 Dept. of State Bulletin 844 (1956) reprinted below, p. 466. 

11 Final Declaration of the Conference, Oct. 29, 1956. T.I.A.S., No. 3680; 35 De- 
partment of State Bulletin 842 (1956); reprinted below, p. 460. 

12 The sections of the Revised Statutes specified in the resolution correspond to 22 
U.S.C. sees. 141-143, 145-174, 176-181, and 183 inclusive. 
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foreign country where American consuls still ezercised such jurisdiction ; 
and this is no doubt technically correct. Curiously enough, however, a 
right of consular jurisdiction still survives in the Sultanate of Muscat, 
under the terms of a treaty made in 1833 and still in force.** The right 
seems rarely to have been exercised and is probably of little practical im- 
portance, although, because of oil exploration activities, there are probably 
more Americans in Muscat territory today than ever before. Yet it is dis- 
tressing to find Department spokesmen giving somewhat erroneous in- 
formation on the matter to the Senate Committee in the course of its hear- 
ings on the resolution. 

In 1937, the Chief of the Near Eastern Division of the Department de- 
clared categorically that the United States ‘‘possesses extraterritorial 
rights’’ in Muscat, but that there were no American representatives there 
and that the extraterritorial jurisdiction ‘‘is not exercised at this time.’’ ™* 
In 1956, with no apparent change in the treaty relationship, the Assistant 
Secretary of State testified only that 


. . perhaps if we examined our treaty with Muscat with a fine- 
toothed comb, we could sustain the contention that we have extrater- 
ritorial rights in Muscat. 

It was a treaty negotiated by a naval captain in 1846. We did many 
of our negotiations with Siam and other areas by naval captains going 
out with letters from the President authorizing them to negotiate 
treaties here and there. But we never have had a consulate in Muscat 
during all of this time and we never exercised any jurisdiction.’® 


For the sake of accuracy, it may be pointed out that the treaty was ne- 
gotiated in 1833, not 1846; that the negotiator was not a naval officer, but a 
civilian special agent (who had also negotiated the first treaty with 
Siam) ;?* that the United States did in fact maintain a consular office in 
Muscat for many years prior to 1915, when the office was closed; and that 
consular jurisdiction was apparently exercised in at least one case during 
that period.*’ 

Such errors of detail, though regrettable in formal expert testimony, 
are hardly matters of great moment. Nor is the repeal of the legislation 
governing consular jurisdiction likely to affect adversely the interests 


183 Miller, Treaties of the United States 789. In the English version of the treaty, 
Art. 9 reads in part: ‘‘The President of the United States may appoint Consuls to 
reside in the Ports of the Sultan where the principal commerce shall be carried on; 
which Consuls shall be the exclusive judges of all disputes or suits wherein American 
Citizens shall be engaged with each other. .. .’’ 

142 Hackworth, Digest of International Law 530. 

15 Hearings before the Senate Committee (committee print), April 10, 1956, p. 4. 

163 Miller, Treaties of the United States 801. 

17R. H. Sanger, The Arabian Peninsula 191 (1954), quoting a 1913 despatch to the 
Department from the Consul at Muscat reviewing the business of the Consulate. Cf. 
G.N. (later Lord) Curzon, Persia and the Persian Question, Vol. 2, p. 443 (1892): 
**America is the only other Power, besides Great Britain, that is represented at Muscat 
by a Consul; an English merchant filling that post, and presumably having nothing to 
do but superintend the despatch of cargoes of dates, when the gathering season comes 
round. ’’ 
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of the United States in Muscat. Yet it would seem that an opportunity 
may have been missed to do in Muscat what was done in Morocco: to win 
good will at a critical time by formal relinquishment of outmoded privi- 
leges. The joint resolution of 1956 does not approve relinquishment in 
Muscat, so presumably further steps must some day be taken—perhaps 
through a new treaty—to erase finally from the books what appear to be 
the last rights of consular jurisdiction held anywhere by the United States. 

While a faint shadow of the old regime may thus linger on for a time 
despite the actions of the past year, there can be no doubt that the epitaph 
of American consular jurisdiction in its classic nineteenth-century form has 
now been written. That it should come to an end is only proper in the 
world of today, for its connotations of colonialism and inequality make it 
no longer tolerable in modern international relations. Yet it should be 
noted that this does not mean that extraterritorial jurisdiction in all re- 
spects is also a thing of the past. On the contrary, as the many existing 
agreements on the status of forces abroad bear witness, it possesses great 
current importance. But unlike the older system, the new is based on 
mutual respect, and represents no more than arrangements of courtesy and 
convenience between equal friends and allies. 

RicHaRD YOUNG 
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NOTES AND COMMENTS 


CORNELL UNIVERSITY SUMMER CONFERENCE ON INTERNATIONAL LAW 


Dean Gray Thoron of the Cornell Law School and Professor Rudolf B. 
Schlesinger, Chairman of the School’s Committee on International Legal 
Studies, have announced plans for the first Summer Conference on Inter- 
national Law to be held in Ithaca, N. Y., June 26-29, 1957. The conference 
will be part of the Law School’s international legal studies program, which 
is supported by a grant received from the Ford Foundation. The general 
topic will be ‘‘International Law in Progress—Viewed by Government 
Official, Private Practitioner and Professor.’’ 

The purpose of the conference will be to bring together representatives 
of government, private practice and teaching to discuss matters of current 
importance in international law. There will be talks by eminent figures in 
the field, and plenary sessions will deal with legal problems under the head- 
ings of Trade and Commerce, Military Affairs, Transport and Communica- 
tion, and International Judicial Co-operation, presented by specialists in 
each subject area. There will be opportunity for discussion from the floor 
and at smaller round tables. 

The conference will be open to all who are interested. There will be 
opportunities for recreation in the vicinity of Ithaca, which is a lovely 
place to spend a few days in June. Inquiries may be addressed to Profes- 
sor Michael H. Cardozo, Myron Taylor Hall, Ithaca, N. Y., who is in charge 
of arrangements. M.H.C. 

A SCHOOL OF INTERNATIONAL SERVICE 


Plans are being developed, and are, indeed, well on their way, for a new 
School of International Service under the auspices of The American Uni- 
versity in Washington. President Hurst R. Anderson has taken the initia- 
tive and the lead in this matter and Bishop E. Bromley Oxnam, a Trustee 
of the University, has been deeply interested also. 

The School has been carefully named. It is not to be a foreign service 
school exclusively or even primarily. It is not to be mainly a school of 
international studies. It is to be a school for the preparation of selected 
young men and women for several varieties of international service. It 
will, of course, include diplomatic and consular service, education—both 
upper and lower levels—, missionary work, technical assistance, trade and 
finance, public opinion and public relations, journalism and communica- 
tions, transportation, international organization and administration, health, 
labor, agriculture, and perhaps other matters, all on the international 
plane. In addition, extensive use will be made of area studies dealing with 
all parts of the world. Professor Pitman B. Potter has been working on 
the problems concerning the School program and personnel problems, 
student and staff. The staff will consist of members of the University 
faculty and numerous experts from Government departments and inter- 
national agencies. Dr. Ernest S. Griffith, Director of the Legislative Ref- 
erence Service of the Library of Congress, has been designated as Dean of 
the new school. 
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Over a million dollars in funds have been secured for the construction 
of a new building, and for operating expenses, library expansion, and other 
items. The School is to be formally opened in September, 1958, although 
a transition program is already in effect whereby students may make use 
of the many courses given at The American University in various fields 
of international relations to get started on their work toward Bachelor’s, 
Master’s or Doctor’s degrees in the School. Dr. Mary E. Bradshaw, 
Acting Chairman of the Department of International Relations of the Uni 
versity, is directing the counseling of students at the present time. 

P. 


FIFTY-FIRST ANNUAL MEETING OF THE SOCIETY 
APRIL 25-27, 1957 


STATLER, WASHINGTON, D. C. 
ADVANCE PROGRAM 
THURSDAY, APRIL 25, 1957 
10:00 a.m.—Ohio Room 
Meeting of Executive Council 
1:00 p.m.—Congressional Room 
Registration for members 
2:00 p.m.—Congressional Room 
Navigation and Other Uses of International Canals and Rivers 
Chairman: Louis B. Wehle, of the New York Bar 
Speakers: Charles E. Martin, Director, Institute of International Affairs, 
University of Washington 
John G. Laylin, of the D. C. Bar 
Norman J. Padelford, Massachusetts Institute of Technology 
George A. Finch, President, Inter-American Academy of Com 
parative and International Law 
William L. Griffin, Assistant to the Legal Adviser, Department 
of State 
7:00 p.m.—Congressional Room 
Registration for members 
8:15 p.m.—Congressional Room 


Address by Lester H. Woolsey, President of the Society 
Address by His Excellency Dr. Eduardo A. Garcia, Ambassador of Argen- 
tina to the Organization of American States 


FRIDAY, APRIL 26, 1957 
South American Room 
10:00 a.m. 


Legality of Intervention under the United Nations Charter and 
the Charter of the Organization of American States 


Chairmen: Robert R. Wilson, Duke University 


Charles G. Fenwick, Director, Department of International 
Law, Organization of American States 
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Speakers: Ernesto Dihigo, Director, Inter-American Academy of Compara- 
tive and International Law 
Quincey Wright, Professor Emeritus, University of Chicago 
Martin Travis, Columbia University 
David S. Stern, University of Miami Law School 
2:00 p.m. 
Improving Organization for Collective Security including Alternatives to 
the Veto Power 
Chairman: Edgar Turlington, Recently Legal Adviser to the Ethiopian 
Government 
Speakers: Lawrence D. Egbert, American University 
Ruth C. Lawson, Mount Holyoke College 
The Honorable George T. Washington, Judge, United States 
Court of Appeals 
5:00 p.m. 
INFORMAL RECEPTION FOR OFFICERS AND MEMBERS OF THE SOCIETY 
AND THEIR GUESTS 
8:15 p.m. 
International Law and Agreements Relating to Atomic Weapons and 
Peaceful Uses of Atomic Energy 
Panel Discussion 
Chairman: E. Blythe Stason, Dean, University of Michigan Law School 
Panel members: Clark C. Vogel, Assistant Director for Operations, Dv- 
vision of International Affairs, Atomic Energy Com- 
mission 
Leonard C. Meeker, Assistant Legal Adviser, Department 
of State 
William T. Mallison, Acting Chief, Asian-African Branch, 
Division of International Affairs, Atomic Energy Com- 
mission 
Erie Stein, University of Michigan Law School 
SATURDAY, APRIL 27, 1957 
South American Room 
10:00 a.m. 


BUSINESS MEETING 


Discussion of previous papers Election of officers 
Reports of committees Meeting of Executive Council 
7:00 p.m. 


ANNUAL DINNER 
Presiding: The President of the Society 
Addresses by: The Honorable Theodore F. Green, Chairman, Committee 
on Foreign Relations, United States Senate 
His Excellency Dr. José A. Mora, Secretary General, Organ- 
ization of American States 
The Honorable Robert R. Bowie, Assistant Secretary of 
State for Policy Planning 


JUDICIAL DECISIONS 


By Brunson MacCHEsSNEY 
Of the Board of Editors 


Jurisdiction of I.L.0. Administrative Tribunal over dispute between 
UNESCO and staff members 

JUDGMENTS OF THE ADMINISTRATIVE TRIBUNAL OF THE I.L.0. Upon Com- 
PLAINTS MapeE AGAINST THE UNITED NaTIONS EDUCATIONAL, ScIEn- 
TIFIC AND CULTURAL ORGANIZATION. I.C.J. Reports, 1956, p. 77. 

International Court of Justice.t Advisory Opinion, October 23, 1956. 


Four American citizen employees of UNESCO, holding appointments for 
specified terms, refused in 1953 and 1954 to answer questionnaires from, or 
to appear before, the International Organizations Employees Loyalty Board 
of the U. S. Civil Service. On July 6, 1954, the Director General of 
UNESCO had issued an Administrative Memorandum on renewal of ap- 
pointments in which he declared that he had decided that: 


all professional staff members whose contracts expire between now and 
June 30th, 1955 (inclusive), and who have achieved the required stand- 
ards of efficiency, competence and integrity and whose services are 
needed, will be offered one-year renewals of their appointments. 


Thereafter the Director General informed the employees in question that he 
or she would not be offered a new appointment, since he could not accept 
the employee’s ‘‘conduct as being consistent with the high standards of in- 
tegrity which are required of those employed by the Organization.’’ The 
UNESCO Appeals Board expressed the opinion that the decision of the 
Director General should be rescinded. Upon his refusal to rescind, the 
employees brought their cases before the I.L.0. Administrative Tribunal. 
whose jurisdiction over disputes with staff members had been accepted by 
UNESCO. In decisions of April 26 and October 29, 1955, the I.L.0. Ad- 
ministrative Tribunal ruled that it had jurisdiction with respect to these 
failures to renew term contracts, and gave judgment on the merits for 
the employees. 

Article XII of the Statute of the I.L.0. Administrative Tribunal pro- 
vides that, in case the Executive Board of UNESCO (or other organizations 
using the Tribunal), 


challenges a decision of the Tribunal confirming its jurisdiction, 
considers that a decision of the Tribunal is vitiated by a fundamental 
fault in the procedure followed, the question of the validity of the 
decision given by the Tribunal shall be submitted by the Executive 


1 Composed, for this case, of President Hackworth, Vice President Badawi, and 
Judges Basdevant, Winiarski, Zoriti¢, Klaestad, Read, Armand-Ugon, Kojevnikor, 
Zafrulla Khan, Lauterpacht, Moreno Quintana and Cérdova. 
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Board concerned, for an advisory opinion, to the International Court 
of Justice. 
2. The opinion given by the Court shall be binding. 


By a resolution of November 18, 1955, the Executive Board of UNESCO 
decided to challenge the decisions of the Administrative Tribunal, and by a 
resolution of November 25, 1955, quoting Article XII of the Statute, asked 
the International Court of Justice for an advisory opinion on the legal 
questions : 


I.—Was the Administrative Tribunal competent, under Article II of 
its Statute,? to hear the complaints introduced against the United 
Nations Educational, Scientific and Cultural Organization on 5 Febru- 
ary 1955 by Messrs. Duberg and Leff and Mrs. Wilcox, and on 28 
June 1955 by Mrs. Bernstein? 


II.—In the case of an affirmative answer to question I: 


(a) Was the Administrative Tribunal competent to determine 
whether the power of the Director-General not to renew fixed-term 
appointments has been exercised for the good of the service and in the 
interest of the Organization ? 

(b) Was the Administrative Tribunal competent to pronounce on 
the attitude which the Director-General, under the terms of the 
Constitution of the United Nations Educational, Scientific and Cul- 
tural Organization, ought to maintain in his relations with a Member 
State, particularly as regards the execution of the policy of the Govern- 
ment authorities of that Member State? 


III.—In any case, what is the validity of the decisions given by the 


Administrative Tribunal in its Judgments Nos. 17, 18, 19 and 21? 


The Court decided, by nine votes to four, ‘‘to comply with the Request 
foran Advisory Opinion.’’ It was of opinion, ten to three, on Question I: 


that the Administrative Tribunal of the International Labour Or- 
ganisation was competent, under Article II of its Statute, to hear the 
complaints introduced against the United Nations Educational, Scien- 
tifie and Cultural Organization on February 5th, 1955, by Messrs. 
Duberg and Leff and Mrs. Wilcox, and on June 28th, 1955, by Mrs. 
Bernstein. 


On Question II the Court decided, nine to four, ‘‘that this question does not 
call for an answer by the Court.’’ On Question III it decided, ten to three, 


that the validity of the decisions given by the Administrative Tribunal 
in its Judgments Nos. 17, 18, 19 and 21 is no longer open to challenge. 


Considering whether to ‘‘comply with the Request for an Opinion,’’ the 
Court said: 


* Art. II, par. 5, reads: ‘‘The Tribunal shall also be competent to hear complaints 
alleging non-observance, in substance or in form, of the terms of appointment of officials 
ind of provisions of the Staff Regulations of any other intergovernmental international 
‘rganisation approved by the Governing Body which has addressed to the Director- 
General a declaration recognising, in accordance with its Constitution or internal ad- 
ministrative rules, the jurisdiction of the Tribunal for this purpose, as well as its 
Rules of P-ocedure.?? UNESCO had accepted the jurisdiction and Rules of Procedure 
of the Tribunal. 
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The question put to the Court is a legal question. It arose within 
the scope of the activities of Unesco when the Executive Board had to 
examine the measures to be taken as a result of the four Judgments. 
The answer given to it will affect the result of the challenge raised by 
the Executive Board with regard to these Judgments. In submitting 
the Request for an Opinion the Executive Board was seeking a clari- 
fication of the legal aspect of a matter with which it was dealing. 

Under Article XII of the Statute of the Administrative Tribunal, 
the Opinion thus requested will be ‘‘binding.’’ Such effect of the 
Opinion goes beyond the scope attributed by the Charter and by the 
Statute of the Court to an Advisory Opinion. However, the provision 
in question is nothing but a rule of conduct for the Executive Board, a 
rule determining the action to be taken by it on the Opinion of the 
Court. It in no wise affects the way in which the Court functions; 
that continues to be determined by its Statute and its Rules. Nor does 
it affect the reasoning by which the Court forms its Opinion or the 
content of the Opinion itself. Accordingly, the fact that the Opinion 
of the Court is accepted as binding provides no reason why the Request 
for an Opinion should not be complied with. 

The Court is a judicial body and, in the exercise of its advisory 
functions, it is bound to remain faithful to the requirements of its 
judicial character. Is that possible in the present case? 

The four Judgments referred to in the Request for an Opinion are, 
under Article VI, paragraph 1, of the Statute of the Tribunal, ‘‘final 
and without appeal.’’ However, Article XII, paragraph 1, of the 
Statute, in so far as it was relied upon by Unesco, confers upon the 
Executive Board the right to challenge ‘‘a decision of the Tribuna! 
confirming its jurisdiction’’ and provides that the Executive Board 
shall submit its challenge to the Court by means of a Request for an 
Advisory Opinion. The Executive Board has availed itself of that 
right. 

The advisory procedure thus brought into being appears as serving 
in a way, the object of an appeal against the four Judgments, seeing 
that the Court is expressly invited to pronounce, in its Opinion, which 
will be ‘‘binding,’’ upon the validity of these Judgments. 

Article XII of the Statute of the Administrative Tribunal was 
designed to provide that certain challenges relating to the validity of 
Judgments rendered by the Tribunal in proceedings between an 
official and the international organization concerned should be brought 
before the Court and decided by it. However, under Article 34, para- 
graph 1, of the Statute of the Court ‘‘only States may be parties i 
eases before the Court.’’ In Article XII it was sought to avoid this 
difficulty while nevertheless securing an examination by and a decisior 
of the Court by means of a Request, emanating from the Executi’? 
Board, for an Advisory Opinion. To the Executive Board—and to" 
alone—was given the right of challenging a Judgment of the Ac 
ministrative Tribunal. The special feature of this procedure is the 
advisory proceedings take the place of contentious proceedings whit! 
would not be possible under the Statute of the Court. 

The Court is not called upon to consider the merits of such a pr 
cedure or the reasons which led to its adoption. It must consider on 
the question whether its Statute and its judicial character do or do 0 
stand in the way of its participating in this procedure by comply!” 
with the Request for an Advisory Opinion. 

According to generally accepted practice, legal remedies against § 
judgment are equally open to either party. In this respect ° 
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possesses equal rights for the submission of its case to the tribunal 
called upon to examine the matter. This concept of the equality of 
parties to judicial proceedings finds, in a different sphere, an ex- 
pression in Article 35, paragraph 2, of the Statute of the Court which, 
when providing that the Security Council shall lay down the con- 
ditions under which the Court shall be open to States not parties 
to the Statute, adds ‘‘but in no case shall such conditions place the 
parties in a position of inequality before the Court.’’ However, the 
advisory proceedings which have been instituted in the present case 
involve a certain absence of equality between Unesco and the officials 
both in the origin and in the progress of those proceedings. 

In the first place, in challenging the four Judgments and applying 
to the Court, the Executive Board availed itself of a legal remedy 
which was open to it alone. Officials have no such remedy against 
the Judgments of the Administrative Tribunal. Notwithstanding its 
limited scope, Article XII of the Statute of the Administrative Tri- 
bunal in this respect confers an exclusive right on the Executive Board. 

However, the inequality thus stated does not in fact constitute an 
inequality before the Court. It is antecedent to the examination of 
the question by the Court. It does not affect the manner in which the 
Court undertakes that examination. Also, in the present case, that 
absence of equality between the parties to the Judgments is somewhat 
nominal since the officials were successful in the proceedings before the 
Administrative Tribunal and there was accordingly no question of any 
complaint on their part. This being so, it is not necessary for the 
Court to express an opinion upon the legal merits of Article XII of 
the Statute of the Administrative Tribunal. The Court must confine 
itself to the facts of the present case. In this respect, it is enough for 
it to state that the circumstance that only the Executive Board was 
entitled to institute the present proceedings does not constitute a 
reason for not complying with the Request for an Advisory Opinion. 

The question of equality between Unesco and the officials arises once 
more in connexion with the actual procedure before the Court. Here 
the absence of equality flows not from any provision of the Statute 
of the Administrative Tribunal but from the provisions of the Statute 
of the Court. In the form of advisory proceedings, the Court has 
before it a challenge the result of which will affect the right of the 
officials to the benefit of the Judgments of the Tribunal and the obliga- 
tion of Unesco to comply with them. The judicial character of the 
Court requires that both sides directly affected by these proceedings 
should be in a position to submit their views and their arguments to 
the Court. 

In the case of Unesco, the Statute and the Rules of Court constitute 
no obstacle in this respect. Indeed, they make available to it the 
necessary facilities. In the case of the officials, the position is different. 

It was with that difficulty that the Court was confronted. The 
difficulty was met, on the one hand, by the procedure under which the 
observations of the officials were made available to the Court through 
the intermediary of Unesco and, on the other hand, by dispensing with 
oral proceedings. The Court is not bound for the future by any 
consent which it gave or decisions which it made with regard to the 
procedure thus adopted. In the present case, the procedure which 
has been adopted has not given rise to any objection on the part of 
those concerned. It has been consented to by counsel for the officials 
in whose favour the Judgments were given. The principle of equality 
of the parties follows from the requirements of good administration of 
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justice. These requirements have not been impaired in the present 
ease by the circumstance that the written statement on behalf of the 
officials was submitted through Unesco. Finally, although no oral 
proceedings were held, the Court is satisfied that adequate information 
has been made available to it. In view of this there would appear to 
be no compelling reason why the Court should not lend its assistance in 
the solution of a problem confronting a specialized agency of the 
United Nations authorized to ask for an Advisory Opinion of the 
Court. Notwithstanding the permissive character of Article 65 of the 
Statute in the matter of advisory opinions, only compelling reasons 
could cause the Court to adopt in this matter a negative attitude which 
would imperil the working of the régime established by the Statute 
of the Administrative Tribunal for the judicial protection of officials. 
Any seeming or nominal absence of equality ought not to be allowed to 
obscure or to defeat that primary object. 

In the light of what has been said above and of the circumstances 
of the present case, the Court considers that it ought to comply with 


the Request for an Opinion. 


Pointing out that under Article XII of the Statute the Advisory Opinion 
requested was to examine only the jurisdiction and not the merits of the 
Tribunal’s decision, the Court continued : 


. . . The circumstance that the Tribunal may have rightly or wrongly 
adjudicated on the merits or that it may have rightly or wrongly in- 
terpreted and applied the law for the purposes of determining the 
merits, in no way affects its jurisdiction. The latter is to be judged 
in the light of the answer to the question whether the complaint was 
one the merits of which fell to be determined by the Administrative 
Tribunal in accordance with the provisions governing its jurisdiction 
That distinction between jurisdiction and merits is of great importance 
in the legal regime of the Administrative Tribunal. Any mistakes 
which it may make with regard to its jurisdiction are capable of being 
corrected by the Court on a Request for an Advisory Opinion 
emanating from the Executive Board. Errors of fact or of law on the 
part of the Administrative Tribunal in its Judgments on the merits 
cannot give rise to that procedure. The only provision which refers to 
its decisions on the merits is Article VI of the Statute of the Tribunal 
which provides that its judgments shall be ‘‘final and without appeal. 
Before the Administrative Tribunal the officials concerned co: 
plained of the refusal to renew their fixed-term contracts, a refus#! 
which they encountered in the circumstances as recalled. They cha: 
lenged before the Appeals Board the argument that the holder of 8 
fixed-term contract had no right to the renewal of his contract. They 
alleged that, on the contrary, they had an acquired right to the renew®! 
of their contracts. In doing so they relied, apart from general ¢00- 
siderations relating to the international civil service and the practit 
of international organizations, on the position taken with regard 
the renewal of fixed-term contracts by the Director-General in t 
Administrative Memorandum of July 6th, 1954, and on a documet! 
submitted by him to the General Conference which refers, in th 
connexion, to Staff Regulation 4.5.1. Their position, on this point, b 
fore the Administrative Tribunal appears clearly when it is bort 
in mind that they had been successful before the Appeals Board 40 
that the latter, on this point, had given as a reason for its opinion the 
meaning which it attached to Staff Regulation 4 and to Staff Rule > 
On the other hand, the written answer of Unesco, in challenging 
ease for the complainants, relied on the interpretation which 1t P™ 
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upon Staff Regulation 4.5.1, on certain provisions of the Staff Rules, 
and, primarily, on the meaning which it attributed to fixed-term 
contracts. All this serves to bring out the issue of which the Ad- 
ministrative Tribunal was seised. The Court has to consider whether 
the examination of these complaints fell within the jurisdiction of the 
Administrative Tribunal under Article II, paragraph 5, of its Statute 
which provides: ‘‘The Tribunal shall . . . be competent to hear com- 
plaints alleging non-observance, in substance or in form, of the terms 
of appointment of officials and of provisions of the Staff Regula- 

. .. In order to admit that the Tribunal had jurisdiction, it is 
sufficient to find that the claims set out in the complaint are, by their 
nature, such as to fall within the framework of Article II, paragraph 
5, of the Statute of the Administrative Tribunal. .. . 

According to the words of this provision, it is necessary, in order 
to establish the jurisdiction of the Tribunal to hear a complaint by an 
official, that he should allege non-observance of the terms or provisions 
therein referred to . . . in applying Article II, paragraph 5, the Court 
considers . . . that it is necessary that the complaint should indicate 
some genuine relationship between the complaint and the provisions in- 
voked, but that it is not required that the facts alleged should neces- 
sarily lead to the results alleged by the complainants. Any such re- 
quirement would confuse the question of jurisdiction with that of 
substance. 

In the cases here in question, the officials put forward an interpreta- 
tion of their contracts and of the Staff Regulations to the effect that 
they had a right to the renewal of their contracts. They alleged that 
the Administrative Memorandum was complementary to their contracts 
and to the Staff Regulations and that it gave them a legal right to re- 
newal. The correctness of these allegations constitutes the substance 
of the issue which they submitted to the Tribunal. In order to deter- 
mine the jurisdiction of the Tribunal, it is necessary to ascertain 
whether the terms and the provisions invoked appear to have a sub- 
stantial and not merely an artificial connexion with the refusal to 
renew the contracts. . 


* * * 


In the practice of Unesco—as well as in the practice of the United 
Nations and of the Specialized Agencies—fixed-term contracts are not 
like an ordinary fixed-term contract between a private employer and a 
private employee. At the crucial period a large number of the em- 
ployees of Unesco held fixed-term contracts. A similar situation seems 
to have obtained in the United Nations and in the Specialized Agencies. 
There is no need here to go into the reasons which have prompted that 
form of contracts. The fact is that there has developed in this matter 
a body of practice to the effect that holders of fixed-term contracts, al- 
though not assimilated to holders of permanent or indeterminate con- 
tracts, have often been treated as entitled to be considered for con- 
tinued employment, consistently with the requirements and the general 
good of the organization, in a manner transcending the strict wording 
of the contract. . . . The practice as here surveyed . . . lends force 
to the view that there may be circumstances in which the non-renewal 
of a fixed-term contract provides a legitimate ground for complaint. 

_ The practice referred to above should serve as a warning against an 
interpretation of the contract of employment which, by considering 
exclusively the literal meaning of its provision relating to duration, 
would mean that on the expiry of the fixed period a fixed-term contract 
cannot be relied upon for the purpose of impugning a refusal to renew 
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it. Such an interpretation, moreover, would fail to take into account 
the nature of renewal as understood in the Staff Regulations to which 


the contract expressly refers. 
Discussing the Staff Regulations and the use of the term 
Court added: 


‘ 


‘renewal,’’ the 


All this shows that there is a relationship, a legal relationship, be- 
tween the renewal and the original appointment and, consequently, 
between the renewal and the legal position of an official at the moment 
when his claim to renewal is granted or denied. Does that relation- 
ship go so far as to create in his favour, as has been claimed, a definite 
right to renewal? That is a question which pertains to the merits and 
which it is not necessary for the Court to answer. It is sufficient to 
note that the complaint of the appellant was related to the link created 
between the original contract and its renewal—a link clearly estab- 
lished by the Staff Regulations and Rules to which the contract ex- 
pressly makes reference and which constitute the legal basis on which 
the interpretation of the contract must rest. Thus the complainant, 
in claiming to possess a right to renewal of his contract and in claiming 
that that right had been infringed, was placing himself on the ground 
of non-observance of the terms of appointment. 

The legal relationship thus found to exist between a fixed-term con- 
tract and its renewal—a relationship which constitutes the legal basis 
of the complaints of the officials—shows itself once more in the decision 
taken by the Director-General in the Administrative Memorandum of 
July 6th, 1954. 

In this Memorandum the Director-General announced that he had 
‘*decided that all professional staff members’’ who satisfied certain 
conditions and whose services were needed would ‘‘be offered one-year 
renewals of their appointments.’’. . . The Court considers that it could 
reasonably be maintained that an administrative notice framed in sue! 
general terms might be regarded as binding on the Organization ; and 
that the necessity, asserted by Unesco, of an individual offer and an 
individual acceptance of the offer was, in the circumstances, a matter 
of form rather than of substance. It is not necessary for the Court to 
decide whether the legal consequences thus envisaged actually followed 
from the Administrative Memorandum. In any ease, the Court con- 
siders that if the Director-General thought fit to refuse to an official 
the benefit of the general offer thus extended, any dispute which might 
arise with regard to the matter fell within the jurisdiction of the Ad- 
ministrative Tribunal. 

It follows from the preceding considerations that the Administrative 
Tribunal was entitled to assume that the complaints required it to ad- 
judicate on an alleged non-observance of the terms of appointment, 
and, consequently, to declare itself competent to hear them. 


The Court further found that the Staff Regulations were sufficiently 
volved in the controversy for the Administrative Tribunal to find that the 
dispute was one ‘‘concerning the interpretation and application of tbe 
Staff Regulations and Rules of the defendant Organisation.’’ On both 
grounds, the Tribunal had jurisdiction. 

As for Question II, the Court said: 


There is no reference in Question II either to a fundamental fault 
of procedure or to the decision of the Tribunal confirming its Jur 
diction. This is so although the two parts of that question are forml 
lated in terms of ‘‘competence.’’ For these are questions relating 
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the reasons given by the Tribunal for its decision on the merits of the 
question submitted to it. The reasons given by the Tribunal for its 
decision on the merits, after it confirmed its jurisdiction, cannot prop- 
erly form the basis of a challenge to the jurisdiction of the Tribunal. 
. . . The Statute of the Administrative Tribunal could have provided 
for other reasons for challenging the decision of the Tribunal than 
those referred to in Article XII. It has not done so. In view of this, 
the Court cannot answer Question II within the framework of Article 
XII of the Statute of the Tribunal—the only Article by reference to 
which the Opinion of the Court is invoked. 

Undoubtedly, Unesco has the general power to ask for an Advisory 
Opinion of the Court on questions within the scope of its activity. 
But the question put to the Court has not been put in reliance upon 
the general power of Unesco to ask for an Advisory Opinion. It has 
been expressly linked with Article XII. 


As for Question III, the Court stated: 


Under Article VI of the Statute of the Administrative Tribunal, its 
judgments ‘‘shall be final and without appeal.’’ However, Article 
XII authorized the Executive Board to challenge those judgments, but 
only on the ground of lack of jurisdiction or of fundamental fault in 
the procedure followed. In case of such a challenge, it is for the 
Court to pass, by means of an Opinion having binding force, upon the 
challenge thus raised and, consequently, upon the validity of the judg- 
ment challenged. The four judgments have been challenged only in 
respect of the competence of the Administrative Tribunal which ren- 
dered them. If the Court had upheld this challenge it would have had 
to declare the judgments invalid. The Court, having rejected the 
contention relating to jurisdiction, the only contention raised by the 
Executive Board, will consequently answer Question III by a finding 
in favour of the validity of the four judgments.® 


Foreign confiscatory nationalization decree—effect on assets within 
state of forum—eztraterritorial effect against public policy and 
standing to sue 

Zwack v. Kraus Bros. & Co. 237 F. 2d 255. 

U.S. Ct. A., 2nd Cireuit, Oct. 2, 1956. Hincks, Ct. J. 


Appeal in action by claimed partners in Hungarian firm for injunctive 
relief, damages, and accounting for profits from former U.S. distributor 
continuing to act for nationalized Hungarian firm.! Plaintiffs claimed to 


‘Judges Winiarski, Klaestad and Zafrulla Khan, in separate (but not dissenting) 
opinions, and Cérdova in a dissenting opinion, thought that the Court should not have 
given any Opinion in response to the request. All of them except Sir Zafrulla Khan 
(who expressed no opinion on the answers given) indicated their concurrence in the 
answers of the majority if any Opinion were to be rendered. 

Judge Kojevnikov voted to comply with the request for an opinion, and in favor of 
the decisions on Questions I and III; but in a brief declaration said he could not fully 
‘oneur in the majority reasoning and that he thought Question II should have been 
‘uswered in the affirmative. 

President Hackworth, Vice President Badawi, and Judge Read gave dissenting 
‘pinions, believing the Court right in rendering an opinion, but wrong in its answers 
‘0 Questions I and ITI, since they believed that the Administrative Tribunal lacked 
‘ompetence to hear the complaints. In contrast, Judge Cérdova’s dissent was confined 
to the point that no opinion should have been given by the Court in what was es 
‘entially a controversy between an international organization and individuals. 

‘See decision of court below, digested in 50 A.J.I.L. 431 (1956). 
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sue as partners on behalf of the firm, although under Hungarian law they 
had no individual rights in the firm’s assets. Defendants argued that plain- 
tiffs had only claim of ownership in firm having exclusive situs in Hungary; 
that plaintiff’s share, having been transferred in Hungary by official action, 
was not subject to collateral attack even if the transfer was confiscatory and 
against the public policy of the forum, citing Underhill v. Hernandez, 168 
U.S. 250; Banco de Espana v. Federal Reserve Bank, 2 Cir., 114 F. 2d 438; 
and Bernstein v. Van Heyghen Freres Societe Anonyme, 2 Cir., 163 F. 2d 
246, 249. The court on this issue stated (at p. 259) : 


The plaintiffs base their claim of right to challenge Hungarian 
ownership of firm assets in the forum on the doctrine that foreign acts 
of confiscation are presumed to be against the public policy of the 
forum, Plesch v. Banque Nationale de la Republique D’Haiti, 273 App. 
Div. 224, 77 N.Y.S. 2d 43, affirmed 298 N.Y. 573, 81 N.E. 2d 106, and 
will not be given extraterritorial effect, Baglin v. Cusenier Co., 221 
U.S. 580, 31 S.Ct. 669, 55 L.Ed. 863; Ingenohl v. Walter E. Olsen & Co., 
273 U.S. 541, 47 S.Ct. 541, 71 L.Ed. 762; United Drug Co. v. Theodore 
Rectanus Co., 248 U.S. 90, 39 S.Ct. 48, 63 L.Ed. 141; Vladikavkazsky 
Ry. Co. v. New York Trust Co., 263 N.Y. 369, 189 N.E. 456, 91 A.L.R. 
1426, absent a treaty or other indication of a public policy to do so, 
United States v. Pink, 315 U.S. 203, 62 S.Ct. 552, 86 L.Ed. 796; United 
States v. President and Directors of Manhattan Co., 276 N.Y. 396, 12 
N.E.2d 518. Thus their argument runs that even if Hungarian owner- 
ship of the firm is conclusive as to the firm assets in Hungary, the issue 
of firm ownership is open to collateral inquiry in the United States 
courts where firm assets having a situs in the forum are concerned. 

We think that, where firm assets existing in the forum are concerned, 
technical considerations as to the manner in which the foreign state 
seeks to expropriate them are not controlling. Prior to confiscation 
the assets of the firm both here and in Hungary were equitably owned 
by the plaintiffs as the sole partners in the firm. It is clear that the 
Hungarian government could not directly seize the assets which have 
a situs in the state of the forum. To allow it to do so indirectly 
through confiscation of firm ownership would be to give its decree 
extraterritorial effect and thereby emasculate the public policy of the 
forum against confiscation. This we decline to do. See 57 Yale Law 
Journal 108. We sustain the plaintiffs’ standing to bring and prose. 
cute the complaint here involved. 


After disposing of several trial issues, the court came to the crucial ques 
tion of confiscation or voluntary sale. On this issue, the court found con 
fiscation, stating (at pp. 260-261), in part: 


. . . This issue the court below found favorably to the plaintiffs. We 
cannot say that the finding was clearly erroneous. There was evidence 
that in making any nominal transfer of the business to the governmet! 
the Zwacks were actuated by coercion and fear of political reprisals 
The evidence amply supported the finding that there was no substantial 
consideration for a transfer and that even the nominal consideratio 
was not actually and wholly delivered. It is conceded that since laté 
1948 the Hungarian government has assumed to act as owner of tt 
business. Whether its claimed ownership resulted from ‘‘confise® 
tion,’’ or from a ‘‘nationalization’’ of the business, or from ‘‘exp!™ 
priation’’ is not important for present purposes. And we may assume 
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for all present purposes that the Hungarian government has the right 
and power to enforce its title to assets of the business located in Hun- 
gary and its right to the use of the appurtenant trade names and marks 
in Hungary. 

But even so, it does not follow that courts in this country must rec- 
ognize Hungarian claims of title to property situated in this country 
or rights with respect to commerce in this country which were acquired 
only by coercion practiced on the owners without substantial consid- 
eration. On the facts of this case we think Judge Palmieri was right 
in his refusal to recognize rights to trade names so derived and in 
treating the plaintiffs as the equitable owners. The governing prin- 
ciples are set forth in Baglin v. Cusenier Co., supra. See also Lecon- 
turier v. Rey [1910] A.C. 262; Plesch v. Banque Nationale de la Re- 
publique D’Haiti, supra; United States v. Pink, supra; Ingenohl v. 
Walter E. Olsen & Co., supra; Bernstein v. N.V. Nederlandsche- 
Amerikaansche, ete., 2 Cir., 210 F.2d 375, modifying 2 Cir., 173 F.2d 
71; 57 Yale Law Journal 108. There was neither a finding nor evi- 
dence to support a finding that the plaintiffs had abandoned their 
trade-marks and names. Cf. Beech-Nut Packing Co. v. P. Lorillard 
Co., 273 U.S. 629, 47 S.Ct. 481, 71 L.Ed. 810. We agree with him that 
Societe Vinicole de Champagne v. Mumm Champagne & Importation 
Co., D.C., 10 F.Supp. 289; Id., D.C., 13 F.Supp. 575, is distinguishable 
and not to the contrary... . 


Jurisdiction of Federal District Court over airplane death on high seas 
—admiralty—Warsaw Convention 

Noeu v. Linea AEROPOSTAL VENEZOLANA. 144 F.Supp. 359. 

US. Dist. Ct., S.D. N.Y., Aug. 22, 1956. Cashin, D. J. 


Civil action in Federal District Court for airplane death on the high seas. 
Plaintiff, after amending complaint, alleged a cause of action on the civil 
side under the Federal Death on the High Seas Act, 41 Stat. 537, and an 
additional cause of action under the Warsaw Convention, 49 Stat. (2) 3000 
é seg. After holding that jurisdiction under the Death Act was exclu- 
‘ively in admiralty, the court stated with respect to the claim under the 
Warsaw Convention : 


The question remains as to whether the Warsaw Convention creates 
a new cause of action and whether any such newly created cause of 
action may be brought as a civil action in the District Court. While 
there was at first some doubt as to whether the Convention was self- 
executing to any extent, Choy v. Pan American,’ supra, there is no 
doubt at this time that, at least insofar as the Convention creates a 
rebuttable presumption of liability upon the happening of the accident, 
Article 17, and a limitation thereof except upon the showing of wilful 
misconduct, Article 25, that it is self-executing. Virtually all of the 
reported cases have not considered the question at issue, apparently 
because the application of the lex loci delicti, with the addition of the 
Convention presumption and limitation mentioned above, afforded the 
same rights and liabilities as if a separate cause of action were created. 
It is obvious, however, that the Convention intended to leave much to 
the law of the forum. Cf. Articles 21, 25(1), 28(2) and 29(2). 

here has come to the attention of the Court only three reported cases 
Which considered the instant question—two of these are in the New 


'U. 8. Dist. Ct., S.D.N.Y.. 1941, 1941 A.M.C. 483. 
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York State Court and the holdings are contradictory—Wyman v. Pan 
American Airways, Inc., 181 Mise. 963, 43 N.Y.S.2d 420, affirmed 267 
App. Div. 947, 48 N.Y.S.2d 459, affirmed 293 N.Y. 878, 59 N.E.2d 785, 
certiorari denied 324 U.S. 882, 65 S.Ct. 1029, 89 L.Ed. 1432, holding 
that no separate cause of action was created by the Convention, and 
Salamon v. Koninklijke Luchtvaart Maatschappij, N.V., Sup., 107 
N.Y.S. 2d 768, affirmed 281 App. Div. 965, 120 N.Y.S.2d 917, leave to 
appeal denied 282 App. Div. 683, 122 N.Y.S.2d 818, reargument denied 
282 App. Div. 837, 124 N.Y.S.2d 342, holding that one was. It is not 
necessary, however, for the Court to consider which of these holdings 
is sound since the Court of Appeals for the Second Circuit has settled 
the issue in the case of Komlos v. Compagnie Nationale Air France, 
1953, 209 F.2d 436. 

The accident giving rise to the Komlos suit occurred on the Island 
of San Miguel, Azores, Republic of Portugal. The Convention con- 
cededly was applicable. Decedent’s mother received a notice of con- 
pensation award from the Insurance Company. Subsequently both 
the Insurance Company and the decedent’s sister, as administratrix of 
his estate, instituted suit based on the wrongful death. The District 
Court for the Southern District of New York, S.D.N.Y. 1952, 11] 
F.Supp. 393,? at pages 401-402, held that the Warsaw Convention ap- 
plied but that it created no substantive cause of action, at least so long 
as the lex loci delicti provided such a cause, and that the cause of ae- 
tion was assigned, by operation of New York law, to the Insurance 
carrier because suit had not been instituted by the beneficiary of the 
compensation award within the time limited. The Court of Appeals 
reversed the latter holding on the ground that the Portuguese law 
allows the collection of ‘‘moral damages,’’ a concept unknown to law 
of New York. This portion of the cause of action, it was held, could 
not have been intended to be assigned, as a matter of New York law 
to the Insurance Company. To avoid splitting a cause of action it was 
held that the entire cause should be brought by the Administratrix 
It was thus clearly held that the lex loci delicti was to be applied by 
the District Court even though the Warsaw Convention was applicable 

It should be noted that the ends the plaintiffs seek to gain by uti 
lizing the civil rather than the admiralty side of the Court are (1) 8 
jury trial; (2) broader discovery proceedings, and (3) the probability 
of a less expensive litigation proceeding. It is not contended that the 
admiralty forum would deny to the plaintiffs their substantive caus 
of action for wrongful death. Nowhere in the Convention is there any 
language which can be read to assure any of the advantages sought by 
the plaintifts. 

The motion to dismiss the complaint on the grounds that the Cour 
does not have jurisdiction of the subject matter of the suit as a civ! 


action, is granted... . 


Diplomatic and consular immunity—effect on jurisdiction over consi 
of subsequent appointment as United Nations Representative—ve 
of Department of State 

Arcaya v. Paez. 145 F.Supp. 464 

U. S. Dist. Ct., S.D. N.Y., Oct. 15, 1956. Dimock, D. J. 


Libel action by citizen of Venezuela against Venezuelan Consul Gener! 
in New York who, after suit was commenced, was named Alternate Rep 


2 Decision digested in 47 A.J.I.L. 713 (1953). 
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sentative of the Venezuelan Delegation before the United Nations. On 
motion to dismiss, the court, after holding that such a representative has 
the status of a diplomatic envoy by virtue of the Headquarters Agreement, 
61 Stat. 756, stated in part: 


Putting aside for the present the motion to dismiss for failure to state 
a claim, defendant raises questions of two kinds: the question of juris- 
diction of the court over suits against diplomatic representatives and 
the question of the immunity of diplomatic representatives even though 
the court may have jurisdiction. 

On the question of jurisdiction, the power of the District Court to 
entertain an action against a consul seems to be conceded, as indeed 
it must be perforce section 1351 of title 28 of the United States Code. 
The power to entertain actions against ‘‘ambassadors or other public 
ministers of foreign states * * * not inconsistent with the law of na- 
tions’’ is, however, vested exclusively in the Supreme Court by section 
1251. 

On the question of immunity, a consul is not immune from suit ex- 
cept when the action is based upon acts which he has committed within 
the scope of his duties. The Anne, 3 Wheat. 435, 445, 4 L.Ed. 428; 
The Sao Vicente, 260 U.S. 151, 155, 43 S.Ct. 15, 67 L.Ed. 179; Lyders 
v. Lund, D.C. N.D. Cal., 8.D., 32 F.2d 308; Carl Byoir & Associates 
v. Tsune-Chi Yu, 2 Cir., 112 F.2d 885, 886; Carrera v. Carrera, 84 U.S. 
App. D.C. 333, 174 F.2d 496, 498. 

An ambassador or minister is, however, absolutely immune from suit 
even though it be based upon personal transactions. Magdalena Steam 
Navigation Company v. Martin, 2 El. & El. 94. 

The court must, of course, determine its own jurisdiction without 
reference to the views of the Department of State. The questions of 
the diplomatic status enjoyed by a given defendant and the immunity 
to be accorded him are, however, questions where a determination of 
the Department of State is binding upon the court. United States of 
Mexico v. Schmuck, 293 N.Y. 264, 56 N.E.2d 577. 

Having stated these principles, I return to the record in the particu- 
lar case. The complaint alleges that, while plaintiff was exiled from 
Venezuela for political reasons, defendant publicized certain Vene- 
zuelan newspaper articles therein quoted which reflect unfavorably on 
the political, professional, social and moral standing of plaintiff. This 
is alleged to have been accomplished by posting in the consulate, by 
circularization to its mailing list and by personal distribution to visi- 
tors to the consulate and others. 

When the action was commenced on March 16, 1956, defendant’s only 
office under the Government of Venezuela was consul general. Never- 
theless he communicated with the Venezuelan Ambassador in Washing- 
ton and, as a result, the Venezuelan Ambassador wrote the Secretary 
of State a letter, dated April 10, 1956, requesting that the Department 
of State suggest to this court that the suit should be dismissed upon a 
plea of immunity on behalf of the Government of Venezuela. By a 
letter dated three days later, the Minister of Foreign Relations of 
Venezuela advised defendant, that, by order of the President and by 
order of that Ministry, defendant had been appointed Alternate Rep- 
resentative of the Delegation of the Republic of Venezuela before the 
United Nations with a rank of Envoy Extraordinary and Minister 
Plenipotentiary. 

Upon the argument of the instant motion on May 17, 1956, the 
United States Attorney presented a copy of the letter of April 10, 
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1956, from the Venezuelan Ambassador to the Secretary of State, above 
referred to. That letter, it will be remembered, requested a suggestion 
to this court that the suit should be dismissed upon a plea of immunity 
on behalf of the Government of Venezuela. The paper was, however, 
presented to the court with the statement by the United States At- 
torney that it was transmitted by the Department of State without 
comment. The letter, having been written before the appointment of 
defendant as alternate representative of Venezuela at the United 
Nations, based its plea solely on the position of defendant as consul 
general. While not covered by the letter, the claim of immunity based 
on status as a United Nations representative was strongly urged on 
the argument. At the hearing and thereafter plaintiff submitted affi- 
davits, argument and authorities, including In re Cloete, 65 L.T. 102, 
in support of his position that the appointment should be disregarded 
as merely colorable and made for the sole purpose of conferring im- 
munity on defendant. Defendant submitted answering material. 

On July 6, 1956, I wrote the Secretary of State calling attention to 
the new contention that was being made and the fact that the Depart- 
ment had expressly withheld comment when immunity was claimed 
only on a basis of consular status. I inquired whether the Department 
desired to make any comment to the court in the premises. Both 
parties to the action thereafter communicated with the Department of 
State in support of their contentions. On September 17, 1956, Hon. 
Herman Phleger, the Legal Adviser to the State Department, replied 
to me by letter which, after referring to the previous correspondence, 


stated : 


**On July 10, 1956, a note, No. 1500, was addressed to the Secre- 
tary of State by the Venezuelan Ambassador in Washington. The 
Ambassador requested the Department of State to suggest to your 
court the status of immunity of Minister Paez. 

‘The Department of State desires to submit for your considera- 
tion the following comments in the premises: 

‘*1, After the receipt by the Department of notification, dated 
April 26, 1956, of his appointment by his Government, an identity 
card was issued to Mr. Paez which he received on May 3, 1956, and 
which stated that he was entitled to the privileges and immunities 
set forth in Public Law 357, 80th Congress, approved by the Presi- 
dent on August 4, 1947. 

**2. The Department of State is of the opinion that the subsequent 
acquisition by Mr. Paez of diplomatic status would not defeat any 
jurisdiction with respect to him which may have been acquired on 
March 16, 1956, by the United States District Court for the Southern 
District of New York in the action. The Department of State makes 
no comment on the question of whether the court at that time did in 
fact acquire jurisdiction over Mr. Paez. 

**3. It would appear, however, that Mr. Paez’ present status as 4 
diplomatic representative of the Republic of Venezuela to the United 
Nations may not be questioned and that Mr. Paez is, therefore, at the 
present time entitled to all the privileges and immunities granted 
such representatives under Public Law 357, 80th Congress.’’ 


I understand from this letter that the questions that the Depart 
ment undertook to answer were (1) whether subsequent acquisition by 
defendant of diplomatic status would defeat the court’s previously a¢- 
quired jurisdiction of the subject matter and (2) whether defendant 
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is entitled to all of the privileges and immunities of a representative 
to the United Nations. The first is answered in the negative and the 
second in the affirmative. 

I do not feel that I ought to accept without examination a determi- 
nation by the Department of State that the court did not lose any 
jurisdiction it had theretofore possessed when defendant was appointed 
representative to the United Nations. The determination that de- 
fendant is entitled to the privileges and immunities of the office of 
representation to the United Nations does, however, conclude me under 
the doctrine of Matter of United States of Mexico v. Schmuck, 293 
N.Y. 264, 56 N.E.2d 577, supra. The question whether the appoint- 
ment was colorable is therefore no longer open before me. 

That leaves for my decision the question (1) whether the court ob- 
tained jurisdiction of the subject matter before defendant’s appoint- 
ment as representative and, if so, the question (2) whether jurisdic- 
tion was ousted by that appointment and, if not, the question (3) 
whether defendant has immunity from this suit as consul and, if not, 
the question (4) whether one of the immunities of a representative to 
the United Nations is immunity from further prosecution of a suit 
begun before the acquisition of status as such representative. 

The answer to question one, whether the court obtained jurisdiction 
of the subject matter, must, as I said above, be in the affirmative. Sec- 
tion 1351 of title 28 of the United States Code expressly gives juris- 
diction of suits against consuls to the district courts. 

The second question, whether that jurisdiction was ousted by de- 
fendant’s appointment as representative, was correctly answered in the 
negative by the Legal Adviser to the Department of State. It is true 
that the jurisdiction of the Supreme Court over suits against ministers 
is exclusive under section 1251 of title 28 of the United States Code. 
It is also true that it has been held (although I have some doubt as to 
the correctness of the ruling) that the bestowal of the privileges and 
immunities of diplomatic envoys upon representatives to the United 
Nations, by section 15 of the Joint Resolution of August 4, 1947, above 
quoted, deprives all courts except the Supreme Court of jurisdiction 
of suits against them. Friedberg v. Santa Cruz, 274 App.Div. 1072, 
86 N.Y.S.2d 369. Granting, however, the correctness of that ruling 
that the Supreme Court alone would have jurisdiction of a suit origi- 
nally instituted against a representative to the United Nations, the 
acquisition of that status by a defendant after the district court had 
obtained jurisdiction of the subject matter of the suit would not oust 
the district court of jurisdiction. . . . 

[Case discussion omitted. | 

I therefore do not believe that defendant’s appointment as repre- 
sentative to the United Nations affected the jurisdiction of this court. 

The third question, whether defendant was immune when this suit 
was brought, involves the determination of an issue of fact. The State 
Department, though requested to suggest this immunity to this court 
by the Venezuelan Ambassador, merely submitted a copy of his letter 
without comment. The determination of the question is therefore left 
to the courts. 

As I stated at the beginning of this opinion, a consul is immune from 
only such suits as are grounded upon transactions within the scope of 
his official authority. Mr. Justice Story made a classic statement of 
the law in The Anne, 3 Wheat. 435, 445, 4 L.Ed. 428, which was 
rm in The Sao Vicente, 260 U.S. 151, 155, 43 S.Ct. 15, 67 L.Ed. 
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{Quotation omitted. ] 
From that statement we learn that a consul’s duties are commercial 


but that they may be enlarged by special authority. To be effective 
such an enlargement must, however, ‘‘be recognized by the government 
within whose dominions he assumes to exercise it.”” The Venezuelan 
Ambassador here asserted such an enlargement in his letter of April 
10, 1956, to the Secretary of State. He said: 


‘*T communicated to Mr. Paez my belief that once the newspapers 
and the American reading public had been informed of the truth 
concerning the subject matter of Dr. Arcaya’s misrepresentations 
and concerning Dr. Areaya’s own political history, his baseless com. 
plaints and accusations would thenceforth, seen in proper perspec- 
tive, lose all credibility and news value. 

‘*It was therefore in pursuance of his duties as a responsible agent 
of the Republic of Venezuela that Mr. Paez wrote a letter to ‘The 
New York Times’ published in the issue of March 12, 1956 and it 
was also pursuant to those duties that he informed appropriat: 
persons concerning information appearing in the Venezuelan news- 
papers which served to clarify the matters involved in Doctor Ar- 
eaya’s charges. The Government of Venezuela feels not only that 
it was within the duties of Mr. Paez to do so but that he would hav: 
been remiss in carrying out his official instructions had he failed t 


do so.”’ 


If the alleged enlargement of defendant’s duties had been ‘‘recog 
nized by the government within whose dominions’’ it was assumed t 
be exercised, the Department of State would surely have so advised th 
court instead of submitting the letter without comment. 

I must therefore decide the question whether, on the record befor 
me, the acts with which defendant is charged were within his commer 
cial duties. As Judge Lowell said in Lorway v. Lousada, D.C.Mass 
15 Fed. Cas. pages 919, 920, No. 8517: 


**No doubt our government, in all its departments, is bound t 
accord to the consul, after the executive authority has received hiz 
the free exercise of all his consular authority, such as may exist by 
eustom, treaty, or general international law. But, after he has don 
an act professedly official, I see no reason why an individual m2 
not try the question here, whether the act was within the scope « 
his authority.’’ 


I can find nothing to indicate that defendant’s alleged acts were with! 
the scope of his authority. I must therefore deny defendant’s moti 
for summary judgment dismissing the case insofar as the motion ® 
based upon diplomatic immunity of defendant as consul general. 

That leaves the fourth and final question, whether defendant's = 
munity as a ‘‘diplomatic envoy,’’ conferred by virtue of his status © 
representative to the United Nations under the terms of section 15 
the Joint Resolution of August 4, 1947, prevents the prosecution 
this action against him. 

This involves a question which, so far as revealed by the researc 
of any of those concerned, is novel: where a court has acquired jur® 
diction over a defendant, what is its duty when that defendant obta™ 
diplomatic immunity? 

It is clear that the court may not issue its process against suc? ! 
defendant so long as he retains his diplomatic immunity. Sect 
4063 of the Revised Statutes, 22 U.S.C. § 252, provides: [Quotat™ 


omitted.| .. . 
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This provision is a codification of the act of April 30, 1790, ¢. 9, § 25, 
1 Stat. 117, which was drawn from the statute 7 Anne, c. 12. That, 
in turn, was declaratory of, and did not alter, the law of nations. 
In re Baiz, 135 U. S. 403, 420, 10 S.Ct. 854, 34 L.Ed. 222, Magdalena 
Steam Navigation Company v. Martin, 2 El. & El. 94, 114, supra. 

In the latter case Lord Campbell had occasion to discuss the rationale 
of diplomatic immunity under the law of nations. There the Envoy 
Extraordinary and Minister Plenipotentiary of the Republics of 
Guatemala and New Granada was sued upon a cause of action which 
accrued after he had acquired that status. In granting judgment for 
the defendant, Lord Campbell said, p. 111, ‘‘The great principle is to 
be found in Grotius de Jure Belli et Pacis, 2, ¢. 18, s. 9, ‘Omnis coac- 
tio abesse a legato debet’,’’ and added at pp. 113-114: [Quotation 
omitted.| ... 

Lord Campbell was thus of the opinion that the immunity of am- 
bassadors was not limited to freedom from service of process. He re- 
garded the ambassador’s protection from the necessity of retaining an 
attorney in an action for libel, of subpoenaing witnesses for his defense 
and of personally attending the trial where he might be needed to in- 
struct his legal advisors, as part of the protection to which he was en- 
titled under the law of nations. No one has suggested that any court 
has ever held otherwise or suggested any good reason why a court 
should do so. 

I am clear therefore that this action should not at present be per- 
mitted to proceed against this defendant. I do not believe, however, 
that the action should be dismissed. If the summons had been served 
on defendant after he had attained the rank of a diplomatic envoy he 
would have been the victim of an unlawful act upon which plaintiff 
could base no rights. Here, however, plaintiff has lawfully served a 
summons on him. By that act plaintiff obtained at least two valuable 
rights: the right to prosecute the action without further service of 
process and the right to prosecute the action despite the subsequent 
expiration of the period limited for the institution of an action for 
libel. Must plaintiff lose these rights because of defendant’s promo- 
tion? I see no reason for such a deprivation. It will not interfere 
with defendant’s efficiency as alternate representative to the United 
Nations to have the action pend dormant while he fulfills the duties 
of his new office. If and when defendant loses his status and the im- 
munity that goes with it, plaintiff ought to be allowed to proceed with 
his action. 

Something like that procedure was adopted by Eve, J., in In re 
Suarez [1917] 2 Ch. 131. There the Bolivian Minister had submitted 
himself to the jurisdiction of the court up to the point where a sum- 
mons was issued for leave to proceed to execution. At that point he 
asserted his diplomatic immunity. Mr. Justice Eve held the plea good 
but added, p. 139, ‘‘I think the proper course is to make no order on 
the summons except that it do stand over generally, with liberty to re- 
store in the event of the defendant ceasing to hold an office to which the 
immunity he asserts is attached.’’ The minister having ceased his 
functions, the order was subsequently restored. Suarez v. Suarez 
(1918] 1 Ch. 176. 

Though it is probably unimportant, I see no reason for the applica- 
tion here of the rule that extends an ambassador’s immunity for the 
time reasonably necessary to permit him to depart after loss of status. 
The purpose of that rule is to protect him against the service of proc- 
ess until he gets away. Here he needs no protection against the prose- 
eution of the pending action until he gets away. On the contrary 
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prosecution of the action while he is here is more favorable to him than 
prosecution after he has left. 


NoTES 


Declaratory judgment as remedy to review exclusion order 


In Brownell v. We Shung, 352 U.S. 180 (U.S. Sup. Ct., Dee. 17, 1956 
Clark, J.), it was held that an exclusion order may be reviewed by declara 
tory judgment as well as habeas corpus under the Immigration and Na 
tionality Act of 1952, 8 U.S. C.A. § 1101 et seq. The different Constitu 
tional status of the alien seeking admission and the deportee does not 
change the ruling. The substantive law of review in exclusion cases r 
mains the same. Compare the earlier case of Shaughnessy v. Pedrew 
(1955), 349 U.S. 48, 75 S.Ct. 591, 99 L.Ed. 868, which held that declarator 


judgment procedure was applicable to a deportation order. 


Exemption from customs duties—impact of Jay Treaty—absenc 


implementing legislation 


Appellant, a Canadian Indian resident on a Reserve, purchased in th 
United States an electric washing machine, a second-hand oil burner a 
an electric refrigerator. Upon entry into Canada they were not report 
at the customs office and some time later were seized and held until th 
duty, amounting to $123.66, was paid. A petition of right was institut 


to recover the money, the claim being based, first, on Article III of the J: 
Treaty of 1794, which stipulates: 


No duty on entry shall ever be levied by either party on peltr 
brought by land or inland navigation into the said territories ' 
spectively, nor shall the Indians passing or repassing with their 
proper goods and effects of whatever nature, pay for the same 
impost or duty whatever. But goods in bales, or other large pac: 
ages, unusual among Indians, shall not be considered as goods belo! 
ing bona fide to Indians. 


Claimant also contended that this article was intended to be perpetua 
was thus not affected by the War of 1812 and in any event it was resto 
by Article 9 of the Treaty of Ghent of 1814. 

A second ground for the claim was rested on alleged exemptions ¢ 
tained in S. 102 of the Indian Act R.S.C. 1927 C. 98 and S. 86(1 
R.S.C. 1952 C. 149. The petition was denied in the trial court 
Cameron, J., [1955] 4 D.L.R. 760. On appeal, judgment was affirmed 

Kerwin, C. J. C., speaking for himself and Taschereau and Fautewt 
JJ., held that inasmuch as the Jay Treaty was not a treaty of peace. ' 
rights and privileges granted to subjects by the treaty were not enfor 
able in the absence of implementing legislation; furthermore, since ' 
vested property rights were involved, it was unnecessary to consi 
whether the terms of the Jay Treaty had been abrogated by the War 
1812. 

Rand, J., speaking also for Cartwright, J., concurred that the ¢5 
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Treaty was not a treaty of peace. Furthermore, while Article 9 of the 
Treaty of Ghent restored to the Indian tribes and nations the possessions, 
rights and privileges which they may have enjoyed in 1811, yet both the 
Crown and Parliament have treated the provisional arrangements as being 
replaced by exclusive codes covering new and special rights. Semble, 
changed circumstances have also brought about a termination of the 
clause. 

All judges concurred in the corelusion that no immunity existed under 
the Indian Act, and Kellock and Abbott, JJ., grounded their conclusions 
chiefly on this point. Francis v. The Queen, [1956] 3 D.L.R. (2) 641 
(Canada, S.Ct., June 11, 1956, Kerwin, C. J. C.).* 


Sovereign immunity—separate legal entity as component part of 
sovereign state—law applicable—waiver—submission to jurisdiction 
in ignorance of rights 


Plaintiffs were an Italian company and defendants carried on business 
in Spain. In 1952 the parties entered into two c.i.f. contracts for the sale 
of 26,000 tons of rye (estimated value £600,000). Each contract contained 
a term specifying that the sale was made in accordance with the Genoa 
international contract for sale of cereals and that ‘‘for any divergence 
which may arise . . . both parties submit to the jurisdiction of the tech- 
nical courts at London.’’ 

Disputes arose and on September 9, 1954, the plaintiffs issued a writ out 
of the jurisdiction claiming damages for breach of contract. On October 
20, 1954, an appearance was entered for the defendants by their solicitors 
in London. On November 19, 1955, the statement of claim was delivered, 
and on January 30, 1956, an order was made by consent for security for the 
defendants’ costs in the sum of £150. On April 18, 1956, a summons was 
issued on behalf of the defendants praying that all further proceedings in 
the action be stayed and that the writ and statement of claim be set aside 
on the ground that the defendants were a department of the state of Spain 
and that that state through its ambassador claimed sovereign immunity. 
It was admitted by the defendants that they possessed a legal personality, 
had power to make contracts on their own behalf for the buying and selling 
of wheat and could sue and be sued in their own name. It was not dis- 
puted that, apart from the effect of their incorporation, the defendants 
would be part of the Ministry of Agriculture of the sovereign state of Spain. 

From affidavits submitted in the case it appeared that the head of the 
defendants had given instructions to the defendants’ solicitors to enter 
appearance and ask for security for costs without the knowledge or au- 
thority of the Spanish Minister of Agriculture, to whom the head of the 
defendants was directly subordinate, and who, apart from the Cabinet or 
head of the state of Spain, was the only person with authority to decide 
whether the defendants should submit to the jurisdiction of a foreign court. 

The court per Parker, L. J., with Jenkins concurring and Singleton, L. 


* Digests of this and the following English cases supplied by Prof. Hardy C. Dillard 
of the Board of Editors. 
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J., dissenting, held (1) that the defendants were a department of the state 
of Spain notwithstanding that they were a corporate body imbued with a 
separate legal personality (entity) and hence they were entitled to claim 
immunity ; and (2) that submission to the jurisdiction was ineffective as a 
waiver of immunity unless made by a person with knowledge of the right 
to be waived and with the authority of the foreign sovereign. 

Parker, L. J., also declared that whether defendants were a department 
of the state of Spain depended on Spanish law. In the absence of evidence 
to the contrary, Spanish law was assumed to be similar to English law 
and there is no ground in English law for thinking that the mere constitu- 
tion of a body as a legal personality with the right to make contracts is 
wholly inconsistent with its status as a department of the sovereign state. 

In dissenting, Singleton, L. J., called attention to the many facts which 
remained obscure concerning the signing of the contracts, the authorization 
of their specific terms, the request to enter an appearance given the so- 
licitors, and the authority of the defendants generally, including their 
rights to trade and the purposes for which they were formed. In the course 
of his opinion and after discussing Krajina v. Tass Agency, [1949] 2 All 
E.R. 274, and other cases, he declared (p. 963) : 


I know of no case which goes as far as does the claim made by the 
defendants here. I cannot find that it has been almost universally 
recognized, that if a government sets up a legal entity, something 
which may contract on its own behalf as a limited company does in this 
country, it can succeed in a claim for sovereign immunity in respect 
of the activities of that company or entity. The claim goes further 
than has been generally recognized, and, in the interests of good 
government, and in the interests of business relationship and business 
dealings throughout the world, I do not think that the claim ought 
to be allowed on the material before us... . 


On the waiver point, he declared (p. 965) : 


. . . Prima facie, only certain people have authority to waive a right 
which is the right of the Government; but if the Government or the 
State goes outside the ordinary practice and founds a separate com- 
pany or juridical or juristie person to do its business, one would expect 
it to leave the carrying on of the business to the body or entity which 
it has set up. The business would include the making and perhaps the 
breaking of contracts. 


Speaking for the majority, Jenkins, L. J., declared (pp. 967, 968) : 


In my view of the evidence, it is reasonably plain that while the 
defendants undoubtedly were constituted a juristie personality with 
powers resembling those of a natural person, they were only accorded 
that status for the purposes for which they were formed; and the 
purposes for which they were formed, were, briefly, the importing and 
exporting of grain for the Spanish Government in accordance with 
the directions of the Spanish Ministry of Agriculture and the policy 
from time to time laid down by the Spanish Government. Thus !t 
seems to me that although their status was a corporate status, thelr 
functions were wholly those of a department of State. . . . once it 38 
found on the evidence that the party sued is in truth a department of 
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Sovereign State, albeit itself a corporate body, then the suit becomes, 
or it becomes apparent that the suit in truth is one, between the 
plaintiff and the foreign Sovereign State or the part of the foreign 
Sovereign State represented by the departmental body concerned... . 


The court was careful to distinguish the instant case from one in which 
the interest of the state, evidenced by merely holding shares, was more 
remote. The critical point in the instant case was thought to be the close 
connection between the operations of the defendant and the responsibilities 
assumed by the state. The same rationale is evident in the opinion of 
Parker, L. J., the latter stating (p. 973) : 


. . . It is not a company limited by shares in which the State holds 
the whole or a controlling interest, and it is not a body which for that 
or some other reason is wholly distinct from the State. If that were 
so—and it seems to me that was the position in the American case to 
which my Lord has referred—then to grant sovereign immunity to 
such a body would be a real extension of the principle.’ 


Leave to appeal to the House of Lords was granted. Baccus 8S. R. L. v. 
Servicio Nacional del Trigo, [1956] 3 W.L.R. 948 (Great Britain, Ct. of 
App., Oct. 31, 1956, Singleton, Parker and Jenkins, L. JJ.). 


Conspiracy in England to defraud persons in Germany 


In Regina v. Owen, [1956] 3 W.L.R. 739 (Great Britain, Ct. Crim. App., 
Oct. 2, 1956, Goddard, C. J.), appellants were convicted on two counts of 
conspiracy in a six-count indictment. The third count charged them with 
conspiring to defraud the export control department of the Federal Re- 
public of West Germany by causing export licenses for metals to be is- 
sued to them on the basis of fraudulent representations that the metals were 
to be transported to Ireland when in fact they knew that their intended 
destinations were Czechoslovakia, Poland, Rumania, and the U.S.S.R., to 
which export was prohibited. The fifth count charged them with uttering 
forged documents purported to be end-user certificates of the Department 
of Industry and Commerce of the Republic of Ireland certifying intended 
importation into Ireland. 

The court held that conspiring to commit a crime abroad was not in- 
dictable in England unless the contemplated crime was itself one for which 
an indictment would lie in England. It stated the rule, qualified by cer- 
tain exceptions, as follows: 


[t]he true rule is that a conspiracy to commit a crime abroad is not 
indictable in this country unless the contemplated crime is one for 
which indictment would lie here. (p. 745.) 


As to the second count (No. 5) the court found that it could be sup- 
ported in fact since the act of utterance is completed not upon the receipt 


‘The case referred to by the Lord Justices is Ulen & Co. v. Bank Gospodarstwa 
Krajowego (National Economie Bank), 24 N.Y.S. 2d. 201 (1940), inaccurately but 
pardonably identified on p. 963 as ‘‘a decision of the Court of Appeal of the state of 
New York.’’—Ep. 
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of the forged instrument but rather upon its mailing. Therefore the 
forgery and the conspiracy to defraud could have been totally committed 
in England, making the defendants liable for these acts in an English court 


of law. 


Conflict of laws—determination of validity of marriages of members 
of Polish forces stationed in Italy 


In Holdowanski v. Holdowanski, [1956] 3 W.L.R. 935 (Great Britain, 
Probate Division, Oct. 8, 1956, Karminski, J.), action was brought to nullify 
two marriages in Italy of Polish nationals now living in Great Britain. 
Ceremonies were performed by Polish Army chaplains in 1946 according 
to the rites of the Roman Catholic Church to which the parties belonged. 
Husbands were members of the Polish armed forees of occupation. The 
couples have since ecohabited and intent for lawful marriage was clear. 
The court annulled the marriages, finding them invalid under Italian law 
and Polish law. The Polish Resettlement Act of 1947 was held inappli- 
eable. The court also rejected a contention that members of a belligerent 
force in occupying status were not to be controlled by the lex loci, on the 
ground their personal law would then apply and the marriages were still 
invalid under Polish law. The Polish law applicable was that of the Lublin 
government, which the United Kingdom had recognized in July, 1945, and, 
according to that law, Polish forces abroad were not considered to be units 
of the Polish Army after February 14, 1946. 


Jurisdiction—use of trademark in foreign country 


In Vanity Fair Mills, Inc. v. The T. Eaton Co., Limited, 234 F.2d. 633 
(2nd Cir.), digested in 51 A.J.I.L. 103 (1957), certiorari was denied Oct 
15, 1956, 352 U. S. 871; rehearing was denied Nov. 13, 1956, ibid. 913 
See editorial comment above, p. 380. 


Jurisdiction—habeas corpus—Japanese authority over U. 8S. service- 


men’s crimes 


In Cozart v. Wilson, 236 F.2d 732 (Ct.A., Dist.Col., July 12, 1956, Edger- 
ton, C. J.), a habeas corpus proceeding by servicemen stationed in Japan, 
one awaiting trial and the others having been convicted, it was held the 
court had jurisdiction but that the writ would be denied on the ground 
Japan had jurisdiction to try them for offenses committed in that country. 
On November 5, 1956, certiorari was granted, the judgment of the Court of 
Appeals was vacated, and the case remanded with instructions to dismiss 02 
the ground the cause was moot. 352 U. S. 884 (Per Curiam). 


Jurisdiction over crimes abroad—aliens 


In U. 8. v. Flores-Rodriguez, 237 F.2d 405, defendant alien was ¢0D- 
vieted for perjury in making false statement to U. S. Vice Consul in Havana. 
Jurisdiction was assumed without discussion other than that the Vit 
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Consul had authority to administer the oath. Compare, to the contrary, 
U. 8S. v. Baker, 136 F.Supp. 546 (U. S. Dist. Ct., 8.D. N.Y., Dee. 22, 1955, 
Murphy, D. J.), digested in 50 A.J.I.L. 679 (1956). 


Venue provisions applicable to suits under International Organizations 
Immunities Act 


Plaintiff, a United Nations agency, brought suit against a New York 
corporation and two individuals, domiciliaries of Connecticut, claiming the 
International Organizations Immunities Act, 22 U.S.C.A. § 288 et seq., 
opened the doors of United States courts, irrespective of Federal venue 
statutes. The court, Levet, D. J., held that the said Act did not confer 
greater privileges on United Nations organizations than on U. S. citizens 
and the U. 8S. Government itself, and that the venue provisions were there- 
fore applicable. United Nations Korean Reconstruction Agency v. Glass 
Production Methods, Inc., et al., 143 F.Supp. 248 (U. S. Dist. Ct., S.D. 
N.Y., Aug. 3, 1956). 


Kingdom of Hawau not a ‘‘foreign government’’ within statute pro- 
hibiting counterfeiting 
In U. 8. v. 3,827 Coins, 144 F.Supp. 740 (U. 8. Dist. Ct., D. Hawaii, Oct. 
3, 1956, Wiig, D. J.), coins created in resemblance to coins issued by the 
Kingdom of Hawaii in 1847 were held not to violate 18 U. S. C. A. § 489 
because said Kingdom is not a ‘‘foreign government’’ within that section 
and the definition of ‘‘foreign government’’ in 18 U.S. C. A. § 811. 


Atomic weapons tests—duty to warn—liability 


In Bulloch v. U. S., 145 F.Supp. 824 (U.S. Dist. Ct., Utah, Oct. 26, 1956, 
Christenson, D. J.), it was stated that the United States might be liable 
in atomie weapons tests for failure to warn, or use reasonable care, with 
respect to substantial danger and damage from radio-active fall-out. 


Liability of United States for alleged Canadian dam construction 
damage 


In Huther v. U. S., 145 F.Supp. 916 (Ct. Claims, Nov. 7, 1956, Jones, 
C. J.), it was held the United States was not liable for alleged damage by 
Canadian dam construction to which the United States had consented and 
imposed conditions designed to protect U. S. citizens. 


Service on consul in suit against foreign state 


Oster v. Dominion of Canada, digested in 50 A.J.I.L. 962 (1956) from 
manuscript, has been printed in 144 F.Supp. 746. It held that service of 
Process on the Canadian Consul in New York City did not confer juris- 
diction in damage suit in personam against Canada. 
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Nationalization of Czechoslovakian bank—appointment of permanent 
receiver for New York assets 


In Stephen v. Zivnostenka Banka, 155 N.Y.S. 2d 340 (Sup. Ct., Special 
Term, June 27, 1956, Capozzoli, J.), it was held that where 1950 Czech law 
provided the bank should cease to exist on a date determined by the 
Minister of Finance, to be published in the collection of laws, such a notice, 
although not in the collection of laws, was proof of nationalization and 
ceasing to do business which authorized appointment of receiver under 
N. Y. Civil Practice Act. 


Service on managing agent of foreign banking corporation in foreign- 
based cause of action 


In Varga v. Credit Suisse, 155 N.Y.S. 2d 655 (Sup. Ct., Special Term, 
Aug. 1, 1956, McGivern, J.), it was held that service on the managing agent 
in New York (when defendant was doing business in the state) was valid 
and an alternative to See. 200(3) of Banking Law which permits service 
on the Superintendent of Banks for action against a foreign bank arising 
out of a transaction with a New York agency. The transaction in the 
instant case arose out of foreign events. 


AMERICAN CaSES ON NATIONALITY AND ALIENS 


Deportation. Fear of prosecution because of political views if forced 


to return to native countries: Laudas v. Holland, 235 F.2d 955 (3rd Cir 
July 11, 1956) ; U. S. ex rel. Paschalides v. District Director of Immugra- 
tion, 143 F.Supp. 310 (S.D.N.Y., July 19, 1956) ; Mascarin v. Holland, 14: 
F.Supp. 427 (E.D.Pa., July 17, 1956) ; Bruno v. Sweet, 235 F.2d 801 (Sth 
Cir., July 17, 1956), conviction for narcotics; Jimenez v. Barber, 235 F.2d 
922 (9th Cir., July 12, 1956), refusal to testify as to organizational af. 
filiations; Delmore v. Brownell, 236 F.2d 598 (3rd Cir., Sept. 6, 1956), 
burden of proof as to prior determination of citizenship; Banez v. Boyd, 
236 F.2d 934 (9th Cir., Sept. 26, 1956), status of alien under Philippin 
Independence Act; Petition of Catalanatte, 236 F.2d 955 (6th Cir., Aug 
27, 1956), effect of non-deportability status; Suwarez-Seja v. Landon, 237 
F.2d 133 (9th Cir., Sept. 18, 1956), procedure did not violate due process: 
Ocon v. Guercia, 237 F.2d 177 (9th Cir., Sept. 26, 1956), membership i 
Communist Party basis for deportation; U. 8. v. Flores-Rodriguez, 231 
F.2d 405 (2nd Cir., Oct. 1, 1956), ‘‘mentally defective’’ as used in the 
Immigration Act includes homosexuals; U. 8. v. Sanderson, 237 F.2d 39 
(9th Cir., Oct. 3, 1956), forfeiture of bond; U. 8. ex rel. Leon v. Shaugh- 
nessy, 143 F.Supp. 270 (S.D.N.Y., July 19, 1956), relaxation of rules of pre 
cedure and evidence do not invalidate proceedings; Application of Ellis, 
144 F.Supp. 448 (N.D.N.Y., Sept. 27, 1956) ; Mannerfid v. Brownell, 14 
F.Supp. 55 (D.D.C., Jan. 30, 1956), effect of administrative res judicats 
and case law; Tacettin Say v. Del Guercio, 237 F.2d 715 (9th Cir., Oct 
16, 1956) ; U. S. v. Zuskar, 237 F.2d 528 (7th Cir., Oct. 24, 1956), subpoen® 
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of ‘‘person’’ as witness valid when no evidence such ‘‘person’’ is ultimate 
object of proceeding; Williams v. Butterfield, 145 F.Supp. 567 (E.D. Mich., 
Oct. 17, 1956), admissibility of evidence; Sentner v. Colarelli, 145 F.Supp. 
569 (E.D. Mo., Oct. 4, 1956), invalidity of order of supervision; Crain v. 
Boyd, 237 F.2d 927 (9th Cir., Aug. 4, 1956), change in charge during 
proceeding. 

Naturalization. Petition of Frank, 143 F.Supp. 82 (S.D.N.Y., July 6, 
1956), expatriated person may be entitled to naturalization; question as to 
entry or residence; Petition of Blanco, 143 F.Supp. 85 (S.D.N.Y., July 11, 
1956) ; Petition of Holzer, 143 F.Supp. 153 (S.D.N.Y., July 26, 1956) ; 
Petition of Brzezinski, 143 F.Supp. 597 (S.D.N.Y., July 12, 1956); Wong 
Kam Wo v. Dulles, 236 F.2d 622 (9th Cir., Aug. 27, 1956), residence in 
Hawaii; Petition of Mirzoff, 143 F.Supp. 177 (S.D.N.Y., June 27, 1956), 
claim of relief from military service; In re Lujan Petition, 144 F. Supp. 
150 (D. Guam, Sept. 12, 1956) ; Petition of Lee Wee, 143 F.Supp. 736 (S.D. 
Calif., Aug. 15, 1956), good moral character; U. 8. v. Boufford, 145 F.Supp. 
332 (D.N.H., May 10, 1956) ; In re Napalan’s Petition, 145 F.Supp. 295 
§.D.N.Y., Oct. 16, 1956), 1941 service on Philippine-owned ship not serv- 
ice on foreign vessel ; In re Iwanenko’s Petition, 145 F.Supp. 838 (N.D. IIL, 
Oct. 8, 1956), immaterial misrepresentation in visa application not bar. 

Denaturalization. U. 8. v. Montalbano, 236 F.2d 757 (3rd Cir., Aug. 
21, 1956) ; U. S. v. Costello, 144 F.Supp. 779 (S.D.N.Y., Sept. 26, 1956), 
iefendant must testify despite Fifth Amendment; ibid., 145 F.Supp. 892 
8.D. N.Y., Oct. 23, 1956), illegal evidence. 

Passport questions. Robeson v. Dulles, 235 F.2d 810 (Ct.A.D.C., June 7, 
1956), exhaustion of administrative remedies; Kraus v. Dulles, 235 F.2d 
40 (Ct.A.D.C., July 5, 1956), denial subject to judicial review; Dayton v. 
Dulles, 237 F.2d 43 (Ct.A.D.C., Sept. 13, 1956), use of confidential evi- 
lence; Paquet v. U. S., 236 F.2d 203 (9th Cir., July 10, 1956), false state- 
nents, confession, coercion. 

Expatriation. Bruni v. Dulles, 235 F.2d 855 (Ct.A.D.C., July 26, 1956), 
tandard of proof; Kenji Kamada v. Dulles, 145 F.Supp. 457 (N.D.Calif., 
Aug. 10, 1956), involuntary action in Japan. 

Adjudication of citizenship. Garcia v. Brownell, 236 F.2d 356 (9th Cir., 
Aug. 6, 1956) ; Lee You Fee v. Dulles, 236 F.2d 885 (7th Cir., Sept. 26, 
1956) ; U. 8S. ex rel. Lee Kum Hoy v. Shaughnessy, 237 F.2d 307 (2nd Cir., 
Sept. 25, 1956), administration of blood tests; Ma Chuck Moon v. Dulles, 
37 F.2d 241 (9th Cir., Oct. 1, 1956) ; Dulles v. Tam Suey Jin, 237 F.2d 500 
th Cir., Oct. 1, 1956) ; Yip Mie Jork v. Dulles, 237 F.2d 383 (9th Cir., Oct. 
, 1956) ; Lim Kwoch Soon v. Brownell, 143 F.Supp. 388 (S.D.Tex., July 
91956) ; Dulles v. Quan Yoke Fong, 237 F.2d 496 (9th Cir., Oct. 1, 1956) ; 
lan Ah Yew v. Dulles, 236 F.2d 415 (9th Cir., Aug. 20, 1956). 

Alien status under Refugee Relief Act. Shio Han Sun v. Barber, 144 
’Supp. 850 (N.D.Calif., July 20, 1956); Wong Hong Nee v. Barber, 144 
‘Supp. 947 (N.D.Calif., July 20, 1956) ; Cheng Fu Sheng v. Barber, 144 
PSupp. 913 (N.D.Calif., Sept. 28, 1956) ; Mascarin v. Holland, 143 F.Supp. 
27 (E.D.Pa., July 17, 1956). 
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AMERICAN CASES ON ENEMY PROPERTY CONTROLS AND TRADING 
WITH THE ENEMY ACT 


Brownell v. Chase National Bank, 352 U. 8. 36 (Nov. 19, 1956, Douglas, 
J.) ; Taterka v. Brownell, 143 F.Supp. 57 (D.C., S.D.N.Y., July 5, 1956) ; 
Brownell v. Drews, 143 F.Supp. 881 (D.C., E.D.Wis., Sept. 18, 1956) ; 
Abrikossoff v. Brownell, 145 F.Supp. 18 (D.C., Dist. of Col., Oct. 12, 1956) ; 
Societe Internationale Pour Participations Industrielles et Commerciales, 
S.A., etc. v. Brownell, 145 F.Supp. 494 (D.C., Dist. Col., Oct. 10, 1956) ; 
Rashap v. Brownell, 145 F.Supp. 774 (E.D.N.Y., Nov. 14, 1956) ; Compania 
Maritima v. U. S., 145 F.Supp. 935 (Ct.Claims, Nov. 7, 1956); In re 
Schaurer’s Estate, 156 N.Y.S. 2d 611 (N.Y., Surrogate’s Court, Dutchess 
County, Oct. 3, 1956); In re Masayo Huga’s Trust, 155 N.Y.S. 2d 987; 
In re Rihei Huga’s Trust, 155 N.Y.S. 2d 998; In re Toshizo Huga’s 
Trust, 155 N.Y.S. 2d 1001; In re Toshizo Huga’s Trust, 155 N.Y.S. 2d 
1004; In re Chiyo Tamura’s Trust, 155 N.Y.S. 2d 1007 (all N.Y. Sup. Ct., 
June 28, 1956, Markewich, J.) ; and In re Masayo Huga’s Trust, 155 N.Y. 
2d 1009 (ibid., Oct. 9, 1956, Markewich, J.). [This group of related 
cases held, inter alia, that assets and income outside the United States were 
not vested by the Custodian’s Order. } 


Status of former Zone B as Italian territory 


The Triestine paper Jl Piccolo of December 12, 1956, reported a recent 
decision of the Court of Cassation at Rome holding that a second marriage 
in 1950 in former Zone B of the Free Territory of Trieste did not occur in 
foreign territory. The prosecution for bigamy was accordingly upheld. 
The basis of the court’s decision was that Italian renunciation of sov- 
ereignty was on condition that an internationally autonomous and viable 
body be set up, and, the condition not having been met, Italian sovereignty 
continued de jure even though Zone B was de facto under Yugoslav wmili- 
tary control.’ 


DEcISIONS IN THE OTHER AMERICAN REPUBLICS, SPAIN 
AND PorTuGAL (1954-56) * 


Extradition—refusal on ground that claiming state had not shown 
provision for punishment of juvenile offenders separate from adult 
offenders 


The Government of Portugal requested the extradition by Brazil of 
Oliveira Lopes, eighteen years of age. Extradition was refused on tw? 
grounds, both derived from the Penal Code of Brazil: 

(1) Under Article 23 of the Code, minors under eighteen years of age 
are ‘‘criminal irresponsibles,’’ and the claim of Portugal has not clearly 
established that the accused was over eighteen when he committed the 
otherwise extraditable offenses. 


1 Material made available through courtesy of Howard E. Hensleigh of Washingto2, 


D. C. 
* Prepared by Professor Covey T. Oliver of the Board of Editors. 
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(2) Article 77 of the Brazilian Minors Code provides that offenders over 
eighteen but under twenty-one should be imprisoned completely apart 
from adult prisoners. Since there is no clarification in the Portuguese claim 
for extradition as to whether there is a similar provision in Portuguese 
penal law, the requirement on Brazilian courts to comply rigorously with 
Article 77 necessitates the denial of the petition for extradition. Jn re ex- 
tradition claim of Portugal with respect to Jose Antonio de Oliveira Lopes, 
119 Archivo Judiciario (Rio de Janeiro) 131-132 (I, 1956) (Brazil, Su- 
preme Federal Court, July, 1956) .* 


Enemy assets—unconstitutionality of law providing for final vesting 
of properties formerly under custodial control 


A law of December 29, 1951, provides for the vesting in the Mexican 
State of title to assets administered during the period of belligerency as 
enemy property. The Supreme Court of Mexico held the law unconstitu- 
tional under Articles 14 and 16 of the Constitution of 1917, because it 
fails to provide a hearing before the established tribunals with respect to 
the grounds upon which the expropriation action is taken. TJuerkheim v. 
The Mexican State, 119 Semanario Judicial de la Federacion (Mexico) 
Vth Epoea, 1195-96 (1955) (Mexico, Supreme Court, February, 1954). 

Nore: In Adolfo Peters, 121 Semanario 1450-1474 (1956), the Supreme 
Court maintained its previous position despite a determined attack by the 
Government, the arguments being extensively reported. 


Practice of professions—invalidity of Mexican Law of Professions 
which discriminates against practice by foreigners and Mexicans 
by naturalization 


With respect to Federal reserved power regarding the practice of liberal 
professions, the Law of Professions violates constitutional guaranties, since 
the law provides that Mexicans by nationality at birth may qualify for 
practice by registry of their professional credentials obtained abroad, while 
prohibiting similar registration in favor of aliens and naturalized Mexican 
citizens. The differentiation of the law is not based on the quality of the 
foreign studies but on nationality, an inadmissible basis of differentiation. 
(The report notes previous Supreme Court decisions to the same effect.) 
Alma Paredes Delgado v. The Mexican State (1955), 121 Semanario 3597- 
98 (1956) (United Mexican States, Supreme Court, March, 1954). 


Counterfeiting of foreign currency—uttering where receiver is aware 
of falsity 


In Lorenzo Payre and Another (1955), Jurisprudencia Argentina 
(Buenos Aires) 195501, pp. 338-339 (Chamber of Criminal Appeals of the 
Federal Capital, March, 1955), the trial court had held that under Article 
289 of the Criminal Code no offense was committed by the sale of counter- 
feit United States dollars to a person who knew they were false, because 


* No reference to treaty having been made, it is assumed that Portugal’s request was 
d on comity rather than treaty.—Ep. 
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defendants had not by this act put false foreign money into circulation. 
Also because of the purchaser’s knowledge, the defendants were absolved 
of fraud. 

The appellate court reversed and rendered on the grounds (1) that 
the Criminal Code provision directs itself to the act of counterfeiting or 
alteration; and (2) that by extension the principles applicable to national 
currency, which make criminal its introduction or transfer, as well as its 
falsification, ought to be applied to foreign currency. 


Registration of international trademark—prior national registration 
of same surname—significance of definition of the meaning of word, 
‘‘Surname’’ by the Royal Spanish Academy 


The International Office of Industrial Property, Berne, in representation 
of Maison Prunier, S. A., domiciled at Cognac (France) applied for the 
registration of a trademark consisting of a picture of a chateau under a 
legend in small type ‘‘La Vieille Maison,’’ and in very large letters ‘*‘ Cog- 
nace Prunier.’’ Cosme resisted the application on the ground of prior 
registration of the name ‘‘Prunier’’ in Spain, and the applicant responded 
that the Spanish registration of ‘‘Prunier’’ had as its objective the ap- 
propriation of the good will of the applicant and that the prior registrant 
had no right to the name, since it was neither a fanciful word nor a sur- 
name which Cosme could legally use. 

The lower court granted the application, and Cosme appealed. The 
Supreme Tribunal reversed, reinstating the prior Spanish registration, on 
the grounds: (1) that the governing legislation is based on priority of 
registration in Spain, which took place in 1933, whereas the applicant made 
no claim for protection until 1948; (2) that as for the contention of the 
applicant with respect to the surname, none of the various definitions of 
‘‘surname’’ recognized by the Royal Academy of the Spanish Language 
allude to the designation of a mercantile company, it being understood 
even in common usage that the word ‘‘surname’’ applies only to individ: 
uals, families, or family lineage. P. Cosme v. Spanish Registry of 1n- 
dustrial Property (1956), Aranzadi, Repertorio de Jurisprudencia (Pam- 
plona), Afio XXIII, No. 4, pp. 882-883 (Supreme Tribunal of Spain i 
Contentious-Administrative Jurisdiction, Feb. 13, 1956). 


Peace TREATY INTERPRETATION—STaTUs oF ‘“‘ITaLIAN SociaL REPUBLIC 


Unitrep StTaTEs oF AMERICA EX REL. TREVES v. ITALIAN REPUBLIC.’ 
Case 95. U.S.—lItaly Conciliation Commission,” Sept. 24, 1956. 


Elia Treves, an Italian national of Jewish race, was arrested in Turin by 
Italian Fascists, imprisoned, and after December 2, 1943, transferred t 


1 Unpublished; digested by Wm. W. Bishop, Jr., of the Board of Editors, from mime? 
graphed copy made available by an officer of the Department of State. 

2 Under Art. 83 of the Italian Peace Treaty, and consisting of A. J. Matturri # 
U. 8S. Representative, Antonio Sorrentino as Italian Representative, and Judge Plinio 
Bolla of Switzerland as ‘‘third member.’’ See 50 A.J.I.L. 150 (1956) for digests of 
other cases decided by this Commission. 
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extermination camps in Germany. Two of his three sons, present claim- 
ants, were Italians who became naturalized American citizens on July 19, 
1945 and May 13, 1946, respectively. The Italian tax collector demanded 
of the sons payment of the special progressive tax on the real property and 
stocks in Italy which had belonged to their father Elia at the time of his 
death and which they inherited. They sought exemption from this tax, 
which it was agreed fell within the provisions of Article 78, paragraph 6, 
of the Italian Peace Treaty, exempting United Nations nationals from 
such tax. The Italian Government contended that as they had not become 
American citizens until after September 3, 1943, the date of the Italian 
Armistice, they were not ‘‘United Nations nationals’’ within Article 78, 
paragraph 9(a) of the treaty. 

The Conciliation Commission upheld the claims of the two sons on the 
ground that they came within the second subparagraph of the definition 
paragraph referred to, which read: 


The term ‘‘United Nations nationals’’ also includes all individuals, 
corporations or associations which, under the laws in force in Italy 
during the war, have been treated as enemy. 


Even though neither the father nor sons had been ill-treated by Italian 
authorities prior to the armistice date, the Commission rejected the Italian 
contention that this date must be read into the second subparagraph. In 
contrast with the date of United Nations nationality required under the 
first subparagraph, ‘‘the drafters of the Treaty of Peace had no reason to 
guard against fraudulent maneuvres, subsequent to the Armistice and di- 
rected at obtaining a more favorable treatment in the application of the 
Treaty of Peace to come, by the insertion of a time-limit,’’ in the case of 
those who were ‘‘treated as enemy.’’ Indeed, the second subparagraph 
gave its own time limit: ‘‘during the war.’’ The Commission said that 
the drafters of the Peace Treaty must have been aware that the racial 
legislation in Italy ‘‘had become much more severe after the Armistice at 
the hands of the authorities of the Italian Social Republic.’’ Thus the 
second subparagraph ‘‘would have largely failed one of its recognizable 
purposes, which was that of lessening the harmful consequences of racial 
persecution,’’ if it took no account of such persecution after September 3, 
1943, 

To the Italian contention that the laws enacted by the Italian Social 
Republie did not constitute ‘‘laws in force in Italy,’’ because ‘‘The Italian 
Social Republic was not a State, and even less the Italian State,’’ the 
Commission answered : 


For nineteen months, and therefore not transiently, there were thus, 
de facto, two Italys, each claiming to be the only lawful one. Each 


* Art. 78, par. 6, provides: ‘‘United Nations nationals and their property shall be 
*xempted from any exceptional taxes, levies or imposts imposed on their capital assets 
in Italy by the Italian Government or any Italian authority between September 3, 1943, 
and the coming into force of the present Treaty for the specific purpose of meeting 
charges arising out of the war or of meeting the costs of occupying forces or of 
eparation payable to any of the United Nations. Any sums which have been so paid 
‘hall be refunded.’’ T.I.A.S. No. 1648; 61 Stat. 1245; 42 A.J.L.L. Supp. 47,77 (1948). 
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had its own territorial base. At the outset the Italian Social Republic 
was more extended and had more population, but the territory con- 
trolled by it in the peninsula became gradually increasingly smaller 
Also the Italian Social Republic, which cannot be considered as an 
agency of the German Reich, had its own Government, a local one 
but one which aimed at losing this quality and which exercised legal 
powers with effective extrinsicality, by means of appropriate agencies; 
these agencies carried out de facto a legislative, jurisdictional and 
executive activity ; the laws enacted had the force of law for all citizens 
subjected to that system and were enforced as far as was permitted 
by the presence of foreign troops in the territory of the peninsula, by 
the civil war, by the deepening of the internal contrast in the Italian 
spirit which gave rise to the phenomenon of resistance. The Italian 
Social Republic specifically enacted laws, let alone the Jewish persecu 
tion, for the repression of the enemies of the new regime. .. . 


For the purpose of Article 78, paragraph 9(a), second subparagraph, 
‘*Ttaly’’ was the entire Italian territory, including that controlled by the 
Italian Social Republic. Thus: 


The only matter of importance in the minds of the drafters of the 
Treaty was therefore focussed on the laws which had actually been in 
force in that part of Italy where the treatment occurred and which 
had brought about that treatment; they did not and could not give 
any consideration to the legality of said laws vis-a-vis the Italian 
system as it existed prior to the Armistice and later in force in southern 
Italy. Likewise they could give no consideration to the fate that those 
laws would suffer in the legal system of post-war Italy. 


The Commission concluded that the term ‘“‘legislation’’ as used in the 
provision in question referred to the actual conditions in Italy during the 
war, though it distinguished measures authorized by some law from arbi- 
trary action by individual officials. 

The Italian agent claimed that the first racial legislation of the Italian 
Social Republic was the decree of January 4, 1944, after the ill-treatment 
of Elia Treves. But whether or not Elia’s loss of freedom or life was the 
result of such ‘‘laws,’’ the detention of his property after his death was 
such. 

Although no provision of the Italian decrees specified that Italian na 


tionals of Jewish race should be considered or treated as enemies, the Com: 


mission said : 


the second paragraph of paragraph 9(a) of Article 78 does not requir 
an abstract statement of similarity to enemy persons, and even less t 
persons having a specific enemy nationality; it is sufficient that th 
effective treatment (‘‘traités,’’ ‘‘treated’’) intended by the law and 
applied by the Italian authorities is that reserved to enemy persols 


In the present case one could consider Elia Treves’ property as transferred 
to his sons on December 2, 1943, the presumed date of his death, and thw 
the sons were the ones ‘‘treated as enemy”’ by the confiscation in carryil 
out the decree of the Italian Social Republic of January 4, 1944; or else if 
the property were transferred to the claimants only following the actudl 
decision of June 21, 1951, by which the Italian court declared the father 
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presumed dead, then Article 75, paragraph 6, exempted the property 
from the taxes referred to, and ‘‘the related privilege would therefore have 
simply followed the property of the late Elia.’’ 

The Italian representative dissented, particularly on the ground of 
references in the preamble of the Italian Peace Treaty to Italian co-opera- 
tion with the Allies after the Armistice. In his opinion decrees of the 
Italian Social Republic could not be regarded as Italian legislation within 
the meaning of the treaty. 

Nore: Similar decisions were reached, over comparable dissenting opin- 
ions, in the companion cases of United States ex rel. Levi v. Italian Repub- 
lic, Case 96, and United States ex rel. Wollemborg v. Italian Republic, Case 
109, decided together with the principal case. In the Levi case real 
property had been confiscated after the decree of January 4, 1944, of the 
Italian Social Republic; but it had suffered damages during air bombard- 
ments in 1942 and again after confiscation in 1944. Since they were 
“United Nations nationals’’ because of the racial persecution, claimants 
were entitled as such to reimbursement of the special tax referred to in 
the principal case, and also to compensation for the wartime damage to the 
properties. 

In the Wollemborg case, claimant took refuge in the United States 
in 1939 and served in the United States Army from May 20, 1943, to May 
23, 1946, obtaining American citizenship on December 2, 1943. His land 
in Italy was not taken over by Italian authorities until December 16, 1943. 
Damage occurred in 1945. Even though he was not an American citizen 
at the time of the Armistice, September 3, 1943, he came within the treaty. 
Not passing upon the compensation-for-damage claims, the Commission held 
him entitled to refund of a sum paid by him in compromise settlement 
of the progressive tax from which Article 78, paragraph 6, exempted him. 
Whatever the status of the tax compromise in Italian law, it having been 
reached without claimant’s Italian attorney being aware of his rights under 
the Peace Treaty, the Commission said: 


one thing is certain: the Italian Government cannot avail itself, before 
an international court, of its domestic law to avoid fulfilling an ac- 
cepted international obligation. 
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BOOK REVIEWS AND NOTES 


International Law Opinions. 3 Vols. Selected and Annotated by Lord 
MeNair. Cambridge and New York: Cambridge University Press, 1956. 
Vol. I: Peace. pp. xxvi, 380; Vol. Il: Peace. pp. viii, 415; Vol. III: 
War and Neutrality. pp. viii, 436. Index. $35.00. 


In 1938 Professor Arnold Duncan MeNair published The Law of Treaties 
—British Practice and Opinions with the purpose of setting forth the 
practice of the United Kingdom in that field of international law primarily 
as revealed by the hitherto unpublished legal advice given to the Crown by 
its Law Officers. The volumes under review extend this purpose and 
method to the whole field of international law and provide access to opinions 
expressed in British official quarters on practical questions of international 
law confronting the British Government ‘‘ during the past three to four cen- 
turies, and more particularly between 1782 and the end of 1902.”’ 

There is ‘‘a vast field of international law,’’ writes Lord McNair, ‘‘ which 
municipal courts of law are never likely to touch; more and more we find 
international tribunals working in parts of this field, but the main source 
of law, apart from multipartite treaties, is to be found in the practice of 
governments.’ He does not suggest that the opinions given by legal ad- 
visers of foreign offices are ‘‘the law’’; but they are a ‘‘material source” 
of international law ‘‘ because in the majority of cases it is that advice which 
governs the practice of that State.’’ The opinions given to the Crown by 
its Law Officers were not intended for publication and gained thereby an 
objectivity which makes them ‘‘resemble judgments, not the arguments of 
a pleader.’’ 

From many thousands of reports of successive generations of Law Ofi- 
cers, Lord McNair has made ‘‘a representative selection’’ which he presents 
verbatim et literatim in systematic form in thirty-one chapters. All the 
usual topics—e.g., recognition, succession, high seas, denial of justice, vic- 
lations of neutrality—are covered, with the exception of the law of treaties, 
upon which subject Lord MeNair is bringing out an expanded second edi- 
tion of his 1938 volume. As in that volume, the documentary texts are pre 
ceded or annotated by comments and opinions of Lord MeNair. These ob- 
servations are written with perceptiveness and grace and embody the rip¢ 
wisdom of a cultivated mind and an experienced international lawyer ané 
judge. 

One of the most fascinating opportunities afforded the close student of 
international law by these volumes is to be taken behind the scenes for co 
temporary appraisals of many well-known cases and controversies. Ne¥ 
light is thrown on some; significant detail is added to others. Here, fot 
example, are the opinions of the Law Officers on Mr. Gallatin’s coachmat: 


1 Reviewed in 33 A.J.I.L. 220 (1939). 
440 
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the Mattueoff Case; Mortensen v. Peters; the Araunah; the Huascar; Ben 
Tillett ; Regina v. Anderson; Regina v. Lesley; the Creole; the Trent Affair ; 
the Alabama; the Springbok; the Lee-Paul-Ryder-Murray Report; the 
Costa Rica Packet ; Sun Yat Sen; the Charkieh; Walker v. Baird—to men- 
tion only a few. Future writers on international law will disregard this 
treasurehouse at their peril. 

Although some of the reports have only historical interest, the cumula- 
tive effect of the materials in International Law Opinions is to present a 
clear picture of British contributions to the development of public inter- 
national law and at least a prima facie view of the British position on con- 
temporary questions of international law. In this latter aspect, the vol- 
umes deliberately fall short of providing a treatise on ‘‘international law 
chiefly as interpreted and applied by Great Britain,’’ comparable to what 
Charles Cheney Hyde did for American practice; or of providing an official 
Digest of International Law comparable to those of John Bassett Moore and 
Green H. Hackworth. Each of these publications taps source materials 
which are beyond the scope set by Lord MeNair in limiting his documents 
largely to the Opinions of the Law Officers. 

Valuable as are the International Law Opinions, there is still room for an 
official British Digest of International Law, and international lawyers will 
welcome the news that such a compilation is currently being prepared. 
Whether such a Digest could include the verbatim full-length reports in 
Lord MeNair’s volumes may be doubtful, and it seems likely that his vol- 
umes will remain unique. 

Distinguished by the highest standards of editorial excellence, beauti- 
fully printed and fascinating to read, International Law Opinions is one 
of the most important collections of source materials on international law 
to appear during this century. 

HERBERT W. Briaes 


Diritto Internazionale. I. By Angelo Piero Sereni. Milan: Dott. A. 
Giuffré, 1956. pp. xxxl, 232. L. 1600. 


Angelo Piero Sereni, an American practicing attorney-at-law in New 
York City and an Italian professor of international law, presents in the 
book under review the first part of his Treatise on International Law. 
This first part gives an historical introduction on the development of in- 
ternational law and its science and treats three fundamental problems: the 
international community, the sources of international law and the relation 
between international law and municipal legal orders. 

Let us state at once that the volume is an excellent work. Methodologi- 
tally it is, as this writer has long advocated, based on a combination of the 
Continental method of theoretical investigation and full use of the whole 
literature in all the principal languages with a full research into the practice 
of states and of relevant national and international court decisions. Theo- 
retically, the author correctly stands on the basis that positive law is a nor- 
mative phenomenon involving what should be rather than what is, that the 
Presentation must maintain a sharp distinction between the statement of 
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the rules of international law actually in force and criticism of such law, 
or proposals de lege ferenda. He fully accepts Kelsen’s theory of legal 
imputation, of the completeness of the international legal order, so that an 
international judge, like a national judge, is not allowed to arrive at a 
non liquet in a case before the court. He recognizes that international law, 
like all law, regulates in the last instance human conduct and cannot regu- 
late anything else, although individuals are, under the present international 
law, not immediately but only mediately bound. It is therefore clear that 
the author, with one great exception, stands close to the ‘‘ Vienna School” 
and often particularly close to formulations made by this reviewer. 

The book invites a full and friendly discussion on all points of agreement 
and disagreement; but only a few remarks can be made within the frame 
work of a book review. This reviewer, for instance, entirely shares the 
author’s position and arguments against the denial of the legal character 
of international law; he is entirely in agreement with the author’s pages on 
the nature of customary international law, and shares his stand against so- 
called ‘‘ American International Law.’’ This reviewer also agrees with the 
author’s statement of the universality of the present-day international 
community, of which all states are necessary members, so that no state can 
withdraw from the international community; that international law came 
into being long before 1648 through the decentralization of the medieval 
res publica christiana of Europe; and that even since 1914 there has been 
no real break in the development of international law which even today 
is still basically the law of the society of sovereign states. 

On the other hand, the reviewer has some reservations: It cannot be said. 
for example, that the Islamic world of the Middle Ages, or later, was part 
of the international community. We give greater importance to the year 
1914; we affirm the existence not only of far-reaching transformations, but 
also of a crisis of international law at the present time. Theoretically we 
cannot accept the author’s dictum that rules of international comity or o! 
international morality are ‘‘not obligatory’’; they are merely not legally 
obligatory, for the rules of law constitute only one type of norms. 

There is one fundamental position from which this reviewer must dissent 
emphatically: Even Sereni could not free himself from the dualistic cov- 
ception which has held the whole Italian School of international law with- 
out any exception under its domination and constitutes today its chief 
weakness. Even Italian international lawyers have recognized the un 
tenability of dualism and have tried to reform it while still retaining it 
But Balladore Pallieri’s essay in this direction was not successful, and 4 
recent radical attempt at reformation by Arangio-Ruiz led to absurd re 
sults. The ‘‘realism’’ of the practice of states is invoked ; it is paradoxical 
to see that the dualists rely for justification on dicta of international courts, 
dicta which most clearly refute this doctrine. The latter has often in fact 
a strong feeling of nationalism as its real basis; but Sereni correctly recot 
nizes that the states are subordinated to international law. It is further 
incorrect to state that the primacy of international law, as defended by the 
‘Vienna School,’’ means that a municipal law which is contrary to inter 
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national law is automatically invalid. On the contrary, the ‘‘ Vienna 
School’’ admits that such conflicts are perfectly possible, but that they are 
only provisional, since a procedure provided by international law allows 
solution of the conflict; and this conflict, as the practice of international 
courts shows, has always been solved in favor of international law, as the 
supra-ordinated law. Fully to refute the thesis of dualism would, of 
course, demand a study: here we refer only to the brilliant pages recently 
written by Verdross (Vdélkerrecht (1953), pp. 61-72). 

This dualistic theory radiates into many other parts of the book and leads 
the author to positions which cannot be accepted; that is the real reason 
why he rejects the thesis of the primitiveness of international law; why, 
according to the author, an individual under present-day international law 
can never be a bearer of international rights and duties. We note here 
that, in discussing the Nuremberg Trial, he argues that Germany by her un- 
conditional surrender consented ; that is untenable; Germany never surren- 
dered unconditionally ; the surrender, as the Allies insisted, was made only 
by the German High Command, a purely military act. His dualism ex- 
plains why he arrives at the conclusion, for instance, that the internal law 
of the United Nations ‘‘is not international law.’’ That is why he sees in 
the international treaty a very particular source, corresponding to statute 
plus contract in municipal law. But the municipal contract is equally a 
means for the production of rules; one must clearly distinguish between 
general abstract, and individual concrete norms. The treaty, like the con- 
tract, often produces only concrete norms; on the other hand, modern labor 
law knows municipal contracts which lay down general abstract rules. 


Joser L. Kunz 


Theory and Reality in Public International Law. By Charles De Visscher. 
Translated by P. E. Corbett. Princeton: Princeton University Press, 
1957. pp. xvi, 382. Index. $5.00. 


It is evident that the need for an English translation of this volume * 
is an expression of the attention which the distinguished author’s ideas 
have aroused among students of international law. Professor Corbett has, 
indeed, achieved an admirable endeavor of translation meriting the appre- 
tiation of the English-speaking students of international law. 

In substance this work is a well-regulated inquiry into the relationship in 
international affairs between legal norms and power politics. Throughout 
the inquiry Professor De Visscher’s endeavor is characterized by a syn- 
thesis of a remarkable comprehension of international politics and a pro- 
found knowledge of international law. The investigation explores four 
mportant aspects of the problem. The author embarks upon his study by 
tracing the origins, development, and present course of political power. In 
this direction he throws light upon the development of two rival concep- 
tions of political power : first, the conception which perceives political power 
a public service and regards it as the instrument of human purposes; 


‘Original French text (1953) reviewed in 49 A.J.I.L. 106 (1955). 
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and the other conception which upholds the absolutist idea of the state as 
self-sufficient and an end in itself. 

The second part of the book is devoted to a consideration of the relations 
of power and law in international relations. Diplomacy is the means 
through which competition, which is the normal relationship between states, 
asserts itself. Thus conceived, political notions are steered in the diree- 
tion of action and achievement, which necessitates the calculation of pos- 
sibilities and the assessment of the power of rival states. The maxims of 
positive international law are the expression of a transitory equilibrium of 
these forces. 

In the third and most extensive part Professor De Visscher analyzes the 
points of tension between power and law in positive international law. He 
reveals the existence of the problem, discussing how the theories which pro- 
pose the formal completeness of international law serve only to keep the 
issue out of sight. 

In the fourth and last part of the book the author concerns himself with 
an examination of the judicial settlement of disputes. In this direction 
the author regards as significant the pointed insistence of the International 
Court of Justice in basing its jurisdiction upon the consent of the parties 
concerned. It appears to Professor De Visscher that the Court is more con- 
cerned in establishing its jurisdiction upon a firm basis than in enlarging 
its jurisdiction. 

This book is not easy for the beginner in international law to read, for 
it presupposes on the part of the reader a considerable knowledge of the 
subject. Nevertheless the work is of great value to the international lawyer 
and merits close study. The work presents a realistic approach in the field 
of public international law and thus sets up a new and valuable trend 


this discipline. 
Apput Aziz 


Transnational Law. By Philip C. Jessup. New Haven: Yale University 
Press, 1956. pp. 113. $3.00. 


This is a delightful little volume which the scholar will read with the 
same pleasure and profit with which he read A Modern Law of Nations 
published some years ago, in which Professor Jessup sought to show us the 
gaps in the traditional law and the new fields into which it was necess@t) 
to extend the law in the period of reconstruction following the war. 

‘‘Transnational Law’’ is a novel title. The author finds that ‘‘intern 
tional’’ is inadequate to describe the problems of the ‘‘complex interrelated 
world community’? which do in fact transcend national boundaries 
Transnational law is thus taken ‘‘to include all law which regulates actiom 
or events that transcend national boundaries’’; and transnational situatiou 
may thus involve ‘‘individuals, corporations, states, organizations of state 
or other groups.’’ 

Whether it is wise to abandon the traditional term ‘‘international lav, 
actual and de lege ferenda, is a practical rather than a legal question 
Clearly, we are dealing with relationships that call for regulation; and 1! 
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is a matter of lesser consequence whether the term ‘‘international law’’ is 
to be reserved for the field of relations in which states feel themselves ob- 
ligated to act by reason of custom or treaty, and a new term ‘‘transnational 
law’’ created to describe the wide variety of economic, social, and moral 
pressures that actually do lead nations to act without the legal obligation 
todo so. It is a bit challenging, however, when Professor Jessup suggests 
by way of illustration that if the United States seeks to meet the needs of 
a particular country because we fear that the Soviet Union will do so if we 
do not, the pressure that leads us to do so may have the same practical 
effect ‘‘as if there were an international legislature which made such supply 
legally obligatory.’’ 

So interesting and provocative is the first chapter, bearing as its title 
“The Universality of the Human Problems,’’ that the reviewer wishes that 
the chapter could have been twice as long to make room for a dozen more 
“dramas,’’ as they are called, illustrating the parallels between human 
problems at the different levels of human society. The two succeeding 
chapters are more technical, one discussing ‘‘The Power to Deal with the 
Problems,’’ that is, the jurisdiction under which they fall, and the other 
“The Choice of Law Governing the Problems.’’ Both chapters open up 
new vistas on the ways and means by which a solution of the problems of 
“transnational law’’ can be found if we look about us and recognize the 
range both of jurisdiction and of law actually being made effective here 
and now. 

What the public at large needs, and perhaps scholars as well, is to have 
some of the mystery taken out of international law, and that is precisely 
what the present slender volume does for us. For it makes clear the multi- 
plicity of human relationships that call for regulation and that are ac- 
tually regulated not by formal treaties and conventions, such as constitute 
the substance of international law in the strict sense, but by informal ar- 
tangements at lower levels, if they may be so described—executive deci- 
‘ions, decisions of courts and of administrative tribunals, decisions of or- 
ganizations of a specialized character, and the acts of other agencies of an 
ficial and unofficial character. Much more exploration and analysis re- 
main to be done, as Professor Jessup warns us, before we are ready for 
governmental action; and who is to chart the way in this task of explora- 
tion and analysis if it be not the scholar? The present volume has given 


him a good start. C. G. Fenwick 


Proposals for Changes in the United Nations. By Francis O. Wilcox and 
Carl M. Marcy. Washington: Brookings Institution, 1955. pp. 537. 
Index. $5.00. 


This is the second volume in the Brookings series on the United Nations. 
It will be of special interest because of its authors. When making the 
‘tudy Mr. Wilcox was Chief of Staff of the Foreign Relations Committee 
of the Senate and Mr. Marcy was Committee Consultant. Subsequently 
Mr. Wileox has become Assistant Secretary of State for International Or- 
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ganization Affairs and Mr. Marcy has succeeded him as Chief of Staff to 
the Senate Committee. It may be assumed that these men have unusual 
insight into the potentials of United States policy on the subject about 
which they have written. 

The book first reviews the various means available for Charter review and 
the history of the movement. It then proceeds with detailed discussion of 
various changes that have already taken place with respect to the basic 
purposes and processes of the United Nations as well as the alternate and 
additional proposals for change that have been made. The authors cover 
both official and unofficial proposals and weigh their likely impact on the 
United Nations system, the United States and other U.N. Members. In 
this way they cover proposals relating to (a) the bases of the U.N. system, 
including its general character, its scope, and qualifications for member- 
ship; (b) the maintenance of peace and security, including peaceful settle. 
ment of disputes, collective security action, an international police force 
and the regulation of armaments; (c) the promotion of the general welfare 
including economic, social and humanitarian affairs, non-self-governing ter- 
ritories and the trusteeship system; (d) general organizational structur 
and administration, including membership and voting in the Security 
Council and in the General Assembly, the jurisdiction of the International 
Court of Justice, the functions, organization and status of the Secretariat 
and budgetary and financial problems. 

The authors point out that many of the suggestions considered could be 
brought about without Charter amendment. Many changes have thus been 
made by interpretation and practice, others could be made by agreements 
not involving Charter revision. While admitting the dangers involved in 
the extremes of loose and strict construction, the statement is made that 
‘there is considerable room for gradual growth and development’’ in an 
evolutionary process accepted by the great majority of Members. It i 
pointed out, however, that public attention, in the event of a conference 
will be centered on Charter amendment proposals. 

The point is made but not emphasized that the Charter can be amended 
at any time without recourse to a general conference. (The reviewer feels 
that this possibility is not adequately analyzed.) It seems apparent that 
the authors sympathize with the view of Secretary of State Dulles that ‘‘the 
advantages of a review conference exceed the possible disadvantages.’’ 

The concluding chapter of the volume, on the problem of achieving 
change, is worthy of particular scrutiny because of the official réle played 
by the authors in the development of United States policy toward the 
United Nations. Here they give weight to changing world conditions th! 
create serious questions as to both timing and method of achieving any d¢ 
sirable Charter changes upon which there might be agreement. Citing th 
extreme views regarding revision of the Charter either to strengthen or “ 
weaken it, the authors state that few specific proposals can be said to havé 
widespread support. They do not expect such support to develop, however. 
until proposals are made more specific, and point out that if changes &* 
to be made, a time for such specification must come. To help bring this 
about, the authors proposed that the Tenth General Assembly take the °°" 
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shot’’ opportunity (under Article 109 of the Charter) to agree to a review 
conference by a simple majority vote, with the ingenious proviso that the 
time and place of the conference should be considered by the Twelfth 
Assembly in 1957. This was the compromise voted by the 10th General 
Assembly. By foreshadowing this delay of a decision on a Charter 
conference the authors strengthen their point that the United States has 
sparked many of the significant developments in the U.N. system. 

The weakness of the volume is its generality of conclusions. While the 
authors make the case for pushing toward greater specificness of proposals 
for Charter revision as necessary to any desirable changes, they do not 
greatly contribute to this end. Perhaps their main intent is to help de- 
velop opinion in favor of some form of ‘‘ package deal’’ to strengthen the 
United Nations. It is indicated that such bargaining might favorably be 
made with respect to a universal agreement to come to the aid of victims 
of aggression by a two-thirds vote of the Assembly, three permanent mem- 
bers of the Security Council agreeing, with the signatories naming in ad- 
vance the specific military components they would contribute to a police 
force. Trading possibilities are also projected with respect to weighted 
voting in the Assembly, particularly concerning financial contributions, es- 
pecially if the ‘‘voluntary programs’’ were to be absorbed into the regular 
U.N. budget with some formula for contribution ceilings being established. 
Considerable light is thrown throughout the book on these and other bar- 


gaining possibilities. 
ANNE HARTWELL JOHNSTONE 


la Suisse et les Nations Unies. By Jacqueline Belin. (National Studies 
on International Organization prepared for the Carnegie Endowment for 
International Peace.) New York: Manhattan Publishing Co., 1956. pp. 
140. Index. $3.00. 


latin America in the United Nations. By John A. Houston. New York: 
Columbia University Press, 1956. pp. 346. Index. $2.75 


Israel and the United Nations. Report of a Study Group of the Hebrew 
University of Jerusalem. (National Studies on International Organiza- 
tion prepared for the Carnegie Endowment for International Peace.) 
New York: Manhattan Publishing Co., 1956. pp. ii, 322. Index. $3.00. 


Denmark and the United Nations. By Max S¢rensen and Niels J. 
Haagerup. (National Studies on International Organization prepared 
for the Carnegie Endowment for International Peace.) New York: 
Manhattan Publishing Co., 1956. pp. xiv, 151. Index. $3.00. 


Sweden and the United Nations. Swedish Institute of International Af- 
fairs. (National Studies on International Organization prepared for the 
Carnegie Endowment for International Peace.) New York: Manhattan 
Publishing Co., 1956. pp. x, 316. Index. $3.00. 


This series of studies is, or will be, obviously, of great value to students 
* itternational relations and international organization. The Carnegie 
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Endowment is to be warmly thanked for sponsoring and financing this 


enterprise. 
It is too early to appraise the total result of this program. These first 


five items are excellent in quality and drafted and edited in excellent style. 
They vary considerably in significance, however. The volumes on Latin 
America, Denmark, and Sweden are unsensational, although useful and 
somewhat optimistic. The two volumes on Switzerland and Israel raise a 
number of more controversial questions. It must be said that they are 
treated with remarkable sanity and good sense, especially in the case of the 
volume on Switzerland. 


It is also obvious that writing the volumes on the rdéles played by the t 
United States, the Soviet Union, Great Britain, France, and similar Powers } 
(Japan, Italy, Brazil), will be a much more difficult job, and a more impor. 5 
tant job. It is not to be supposed that the easiest cases were selected first 
in designing this series, but the fact is that the most difficult cases remain t 
be treated. It still stands true that the crux of United Nations success or A 
failure—as in the case of the League of Nations—depends upon the action 
or failure of action of the more important Member States. 

PiTMaN B. Porter 
in 
The Council of Europe. By A. H. Robertson. Foreword by Guy Mollet ” 

New York: Frederick A. Praeger, Inec., 1956. pp. xiii, 252. Index sp 

$7.75; 42 s. v0l 
The European Coal and Steel Community: Experiment in Supranational. an 

ism. By Henry L. Mason. The Hague: Martinus Nijhoff, 1955. pp - 

xii, 153. Index. Gld. 8.50. ars 

pea 

These studies of two of the lesser-known international organizations 1 tho: 
lustrate, each in a very different way, the enormous practical difficulties not 
in the way of effective integration of the political and economic policies « of j 
national states. Both books demonstrate that it is not the will toward 1 Nat 
ternational co-operation which is lacking nor the necessary knowledge a A 
skills that are unavailable. Rather it appears that the staggering comple: Mic] 
ties of detail and the routine business of discovering the answers to t offic; 
day-to-day questions concerning the operations of these organizations 4 rope 
the major barrier to increased international co-operation. In short we a Regi 
shown that any advance in international organization is secured at the Ns 
price of someone’s assuming and dealing effectively with a veritable mou" Nord 
tain of what is sometimes disparagingly referred to as ‘‘paper work.” N tories 
amount of good will or good faith on the part of the states participating ” son 2 
such an effort can diminish this task. Ill will or bad faith on the part” HM Euro 
the participants renders the task not only virtually impossible but ¥® ts 
nigh intolerable to those who must perform it. Euroy 

Yet it is this ‘‘submerged portion of the iceberg,’’ this unexciting, ™ Coop 


ont 


publicized, grinding labor, which renders the whole system of internati 
organization so valuable to the nation-states that, at this stage, they P™ 
ably could not abandon it if they would. 
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Studies like these have a value far beyond their usefulness as sources of 
information on the structure and achievements of the specific organizations 
with which they deal in that they bring to relative outsiders a realization 
of the existence and nature of this hidden value of international organiza- 
tion. Either, or preferably both, of these books are highly recommended 
as reading matter for those who criticize international organizations as 
‘debating societies,’’ or alternatively those who regard some kind of world 
government as a panacea for the world’s ills. 

The teacher or serious student of international organization will find in 
either volume all he will ordinarily need to know about either organization 
Mr. Robertson’s study of the Council of Europe is also rewarding from 
the simpler standpoint of pleasurable reading. As seems often to be the 
happy lot of British scholars, he has proven again that the results of 
scholarship need not be concealed in excessively dull books. 

LAWRENCE W. WaDsSworRTH 


Annuaire Européen (European Yearbook). Vol. II. Published under the 
auspices of the Council of Europe. The Hague: Martinus Nijhoff, 1956 
pp. xx, 727. Index. Gld. 35.00. 


The joint editors of this series, Drs. Bart Landheer and A. H. Robertson 
in two yearbooks have not been able to keep up with the movement for the 
integration of Europe. The first volume, in addition to broad general and 
special articles, included the documents of eight activities. This second 
volume, with special articles on particular activities and two on American 
and Soviet views on European integration, adds the documentation on 
seven more activities, with a continuation of the chronology and acts of the 
first eight. The editors intend to make their yearbook a record of Euro- 
pean integration in a strict sense and therefore are giving precedence to 
those developments that are wholly Continental. For this reason they have 
not yet paid attention to the North Atlantic Treaty Organization, because 
of its extra-European impact, or to the European operations of the United 
Nations and the specialized agencies with European seats. 

Articles in this volume, aside from that on American policy, by Vera 
Micheles Dean, and on Soviet views, by Max Beloff, are contributed by 
oficial. A summary of the decisions of the Court of Justice of the Eu- 
ropean Coal and Steel Community is provided by Albert van Houtte, its 
Registrar. The Saar case is reviewed by the Council of Europe rapporteur, 
M. van Naters, the Balkan Pacts by Djura Ninéié of Yugoslavia, the 
Nordie Council’s record by Gustav Petrén of the Swedish delegation. His- 
torical papers on the creation of Western European Union by A. H. Robert- 
%n and on the political problem of European defense in the Council of 
Europe by its Secretary General, Léon Marchal, are forward-looking. New 
ts of documents are supported and explained by three articles: on the 
European Payments Union of the Organization for European Economic 
Co-operation by Yves Biclet; on Benelux by its late Secretary General, 
EJ.E.M.H. Jaspar ; and on the International Statute on the Navigation of 
the Rhine by H. Walther, Secretary General of the Central Commission. 
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New documentation covers the International Commission on Civil Status, 
the Customs Co-operative Council, the European and Mediterranean Plant 
Protection Organization, and the Conference on the Co-ordination of Air 


Transport in Europe, in addition to the three also dealt with in articles. 
It is clear from the chronologies preceding the documents of the 15 activi- s 
ties so far dealt with in the yearbook that more institutions are developing t 
and that some of them will at least approach the supranational. I 
Denys P. Myers f 
Die Pariser Vertrige. Edited by Heinrich Brandweiner. Berlin: Aka- nu 
demie-Verlag, 1956. pp. xvi, 965. DM. 22. e4 
In this massive, leather-bound volume, obviously published in East : 
Berlin, the author edits the complete texts of the Paris Agreements of 1954 : 
in German, English and French. So far, so good. But his ‘‘Introduc- 7 
, tion’’ (pp. 3-35) is nothing but a repetition of Soviet arguments and ac- a 
cusations, presented in German by a pro-Soviet Austrian writer. 
Joser L. Kunz 
The Legal Status of Aircraft. By J. P. Honig. The Hague: Martinus 
Nijhoff, 1956. pp. viii, 214. Bibliography. Index. Gld. 12.50. Ai 
Problems of the legal status of aircraft in international law, and particu- j 
larly that of jurisdiction over crimes committed on board aircraft, are ecur- 
rently attracting the attention of the Legal Committee of the International ; 
Civil Aviation Organization and of other bodies concerned with the devel- Cer 
opment of international air law. The appearance of a good study of these ally 
problems by an independent investigator would, therefore, be particularly er 
timely now. at 
Mr. Honig’s book, however, is disappointing, perhaps because he has been a 
too ambitious. He has produced a survey rather than a monograph. In- tien 
stead of confining himself to the topics of nationality and jurisdiction, he the 
has attempted, in effect, to cover the whole field of public international air atter 
law, and large chunks of private air law as well, including such matters as the 
‘“‘the concept of air space,’’ ‘‘freedom of the air,’’ ‘‘development of the triby 
theory of sovereignty,’’ ‘‘restrictions on air traffic,’’ ‘‘rights in aircraft” ee 
(including security titles), and ‘‘civil jurisdiction.’’ The results are iat 
superficial and sometimes misleading. It is neither helpful nor accurate, oliea 
for example, to define the ‘‘fifth freedom”’ of the air as ‘‘the right of an deter 
airline to take on and discharge passengers at intermediate points along 4 ue 
through route traversing a number of countries’ (page 23). It would Wars 
have been easier and better to quote the actual language of the Chicago Ait 
Transport Agreement. Nor is it correct to describe the ‘‘Bermuda’’ type 
of bilateral air transport agreements as ‘‘specifying the frequency of the Sele 
flights and the capacity to be provided’’ (page 31). The attempted anal- 
ysis of the position of the United States at the Chicago Conference a2 _ 
only confuse the reader. The implications drawn from the ownership and Thi 
control clauses in the Chicago Air Services Transit Agreement and Air Comm: 
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Transport Agreement clearly contradict the language of the clauses quoted 
on the same page (page 50). 

The important and difficult topic of ‘‘civil jurisdiction,’’ including the 
problem of choice of law, is treated in less than forty pages. Needless to 
say, the result is inadequate. The topic is covered much better, in true 
monographic fashion, by de Planta (see review in 51 A.J.I.L. 142 (1957)). 
In this and other chapters, the author assumes the desirability of uni- 
formity, and never stops to question or justify this assumption. As is 
common among European writers, he completely ignores the existence of 
more than 48 jurisdictions with differing laws in the United States and the 
conclusions that might be drawn from this fact. In the chapter on crimi- 
nal jurisdiction, the author dismisses the concept of concurrent jurisdiction 
without any serious examination of its merits or any attempt to inquire into 
its application to crimes committed on vessels in ports and the results of 
such application. 

The sketchiness of the book and the many inaccuracies largely deprive 
it of value as a general survey of the field. It may be useful, however, as 
a guide to Dutch legislation, to which particular attention is paid. 

OuiIver J. Lissitzyn 


Air Charter and the Warsaw Convention: A Study in International Air 
law. By Kurt Groénfors. The Hague: Martinus Nijhoff, 1956. pp. 
143. Appendices. Gld. 9.50. 


The framers of the Warsaw Convention of 1929 for the Unification of 
Certain Rules Relating to International Transportation by Air intention- 
ally left open the question of the applicability of the convention to relations 
arising out of agreements for the charter of aircraft. Despite the increase 
in the number of such agreements in recent years, the question remained 
unanswered in the Protocol to Amend the Warsaw Convention, opened for 
signature at The Hague in September, 1955, and has not been passed on by 
the courts. Considerations of policy as well as logic must enter into any 
attempt to answer it. In the most exhaustive and convincing analysis of 
the problem yet published, Professor Grénfors has made a valuable con- 
tribution to the clarification of the issues involved. Particularly gratify- 
ing is his reliance on the purposes of the convention, rather than on formal 
interpretation or superficial analogies, as the criterion by which the ap- 
plicability of the convention to a large variety of possible situations is to be 
determined. His discussion of the nature of the various types of air char- 
ters will be helpful not only to those concerned with the application of the 
Warsaw Convention, but also to those interested in other aspects of air law. 

Ouiver J. Lissitzyn 


Selected Readings on Conflict of Laws. Edited by Maurice S. Culp. St. 
Paul, Minn.: West Publishing Co., 1956. pp. xx, 1151. $10.00. 


This is a collection of American writings on conflict of laws compiled by 
‘ommittees of the Association of American Law Schools and edited by 
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Professor Maurice 8. Culp, of Western Reserve University, assisted by an 
editorial subcommittee. On more than one thousand pages in the new 
double-space presentation, some eighty articles from the pens of forty-five 
authors, collected from sixteen different law reviews, two casebooks, and 
one collection of essays, have been assembled. These statistical data will 
suffice to show the magnitude of the undertaking which occupied successiy: 
committees for more than fifteen years. One piece included was written 
as early as 1910, but the bulk of the materials is of recent date. 

Arranged in the order customary in textbooks on conflict of laws, the 
Selected Readings amounts to some kind of a textbook, although wide gaps 
in coverage remain, as is unavoidable for a book with materials not written 
for production of a cohesive work. To the materials reproduced, lists of 
‘** Additional Selected Readings’’ have been added at the end of each head. 
ing. They are valuable bibliographies, at the same time helping in filling 
the gaps. 

The merits of this type of work depend upon the soundness of the selec 
tions made. No two specialists are likely to agree entirely on materials t 
be selected even for a single topic, yet the joint effort of the committees has 
brought about a selection which can only be praised when the difficulty of 
the task is duly considered. Many of the ‘‘classics’’ have gone into the 
volume and poor material has, on the whole, been kept out. What could 


not be included for lack of space can be found easily through the bibli- B 
ographies. 
This reviewer notes with disappointment that no specimen of the writing Cs 
of our first author has been included. Space should have been found for 
an excerpt from Story’s Commentaries, to open the part, ‘‘General Theories Ca 
and Method.’’ Here was the occasion to acquaint the student with the | 
classic early American text. For correction in future editions, an omis- Ba 
sion in the bibliography for the part, ‘‘General Theories and Method,’’ maj ) 
also be noted. Not listed are the two book reviews by David F. Cavers in Fis 
Volumes 56 and 63 of the Harvard Law Review, in which the author quali: ’ 
fied the position taken in his article, ‘‘A Critique of the Choice of Lav é 
Problem,’’ reprinted in the volume under review. Of course the question * 
remains to what an extent the user will turn to the ‘‘ Additional Selected Ind 
Readings’’ listed. In this connection, the wisdom of attempting to cover p 
‘*General Theories and Method’’ through a few articles may be debatable C 
While this reviewer finds no fault with the selections made, because of the ini 
risks involved in influencing in a difficult area where influence should & Pe 
avoided, he would have favored omission of materials on ‘‘General Theor r. 
and Method’’ altogether. The volume would have been no less desirablé Kla; 
with the omission. ap 
With this general reservation, the contribution made to the study of co Lau 
flict of laws through the Selected Readings cannot be overrated. The study a. 
of this difficult field requires more than the best casebook can furnish re 
Through the availability of this book with first-rate readings the efforts of Miky 
teacher and student are greatly facilitated. The book will have an = a 
r. 


portant réle in instruction. While in the first place designed for 18* 
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school use, it will also be welcomed by the practitioner as an excellent col- 
lection and because of the useful bibliographies. 

The volume will be of special value to the foreign conflicts specialist in- 
terested in American law but located at a place where American law reviews 
are not available. With its more than eighty articles the work represents 
a major library on American conflicts law. With these materials, a mod- 
ern textbook, the Restatement, and a good casebook, the foreign specialist 
ean work quite satisfactorily in American conflicts law. This side effect 
of the production of the new volume which, it is hoped, the libraries 
abroad will duly notice, is particularly gratifying in a field where inter- 
national co-operation and comparative law work are of vital importance. 

The thanks of the profession go to the many who made themselves avail- 
able for the accomplishment of this major undertaking, of which the spon- 
soring Association of American Law Schools can be proud. 

Kurt H. NapDELMANN 
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rispetto all’ Art. 37 dello Statuto della Corte Internazionale di Giustizia (pp. 339-343), 
Rosabianca Cecchetto; La £7* Sessione dell’Accademia di Diritto Internazionale de 
L’Aja (pp. 392-403), Ugo Iaccarino. 

SOVETSKOE GOSUDARSTVO I PRaAvo, 1956 (No. 8). Mezhdunarodny sud 0 mezhdunarod- 
nom statuse Yugo-Zapadnoi Afriki (The International Court on the International Status 
of South West Africa) (pp. 73-81), F. Ivanov; Nenapadenie—printsip okhrany mira ¢ 
mezhdunarodnot bezopasnosti (Non-aggression—a Principle for the Preservation of 
Peace and International Security) (pp. 82-87), G. V. Sharmazanashvili; Shestoi 
kongress Mezhdunarodnoi Assotsiatsii yuristov-demokratov (The Sixth Congress of the 
International Association of Democratic Lawyers) (pp. 121-125), P. I. Kurdyavtsev. 

—, 1956 (No. 9). Ponyatie garantii v mezhdunarodnom prave (The Concept of 
Guaranty in International Law) (pp. 45-54), I. 8. Peretersky; K itogam 389-i sessit 
Generalnot konferentsii Mezhdunarodoi organizatsii truda (Comments on the 39th Ses- 
sion of the General Conference of the I.L.0.) (pp. 109-112), E. N. Korshunova; 
Zapadny Irian dolzhen byt vozrashchen Indonezit (West Irian must be returned to 
Indonesia) (pp. 118-122), Yu. G. Barsegov. 

SUDETEN BULLETIN, December, 1956 (Vol. 4, No. 12). Betrayal of Freedom (pp. 
127-128), Anton F. Wuschek; Legal Basis of Expellee Rights (pp. 128-129, 132), 
Hans Neuwirth; Sudetenland, German Homeland for 800 Years (pp. 130-131), Heinz 
Kreutzmann. 

—, March, 1957 (Vol. 5, No. 3). Tito’s Betrayal of Hungary (pp. 25-27), 
Heinrich Kuhn; Kadar—Traitor, or Soviet Prisoner? (pp. 28-29), Correspondent; 
No Time to Dream (pp. 29, 32), Marina Tiews; Germany and Poland (pp. 32-33), 
Adalbert Worliczek; Prague’s Depopulation Campaign (p. 34), Anton F. Wuschek. 

UKRAINIAN REVIEW, December, 1956 (Vol. 3, No. 4). The Hungarian October Revolu- 
tion (pp. 3-8), Jaroslaw Stetzko; The Suez War (pp. 9-13), V. Derzhavyn. 

Unirep Nations Review, February, 1957 (Vol. 3, No. 8). Developing Atomic 
Energy for Mankind’s Benefit: The United Nations Program since 1955 (pp. 42-44), 
Walter G. Whitman. 
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STATUS OF TANGIER 


FinaL DECLARATION AND ANNEXED PROTOCOL OF THE INTERNATIONAL 
CONFERENCE OF TANGIER 


Done at Tangier, October 29, 1956; in force same date * 


At the invitation of His Majesty the Sultan of Morocco, an international 
conference was held in Fedala and Tangier from October 8 to October 29, 
1956, under the presidency of His Excellency the Minister of Foreign Af. 
fairs, representing His Majesty the Sultan, for the purpose of settling the 
questions raised by the abolition of the special régime of the Tangier Zone 

The Governments of : 


Belgium 

Spain 

United States of America 

France 

Italy 

Morocco 

Netherlands 

Portugal 

United Kingdom of Great Britain and Northern Ireland, represented by 
their undersigned plenipotentiaries ; 


I 


Desiring to establish the principles of the independence of Morocco ané 
the unity and integrity of its territory, 

Have agreed to recognize the abolition of the international régime of the 
Tangier Zone and hereby declare abrogated, insofar as they have par 
ticipated therein, all acts, agreements, and conventions concerning the 
said régime ; 

Recognize, in consequence, that His Sherifian Majesty has been reinstated 
in all his powers and capacities in this part of the Sherifian Empire, which 
shall henceforth be under his entire and sole sovereignty, and that this 
gives him the unrestricted right to determine the future régime of Tangie!- 


II 


Considering the deep concern affirmed by His Sherifian Majesty i 
respect of the private interests created under the former régime of Tang! 


1 Treaties and Other International Acts Series, No. 3680; 35 Department of State 
Bulletin 842 (Nov. 26, 1956). 


460 


] 

a 

tl 

in 

eq 

pl 

pr 

Pr 

of 

the 

] 

I 

Fe 

Fo 
Fo, 
Foy 

¢ 
Wit 
Specia 
Oetobe 


1957 | OFFICIAL DOCUMENTS 461 


and his earnest desire to ensure their security in the present and to promote 
their development in the future, 

Being desirous of settling the questions arising out of the abolition of the 
international régime of Tangier according to the principles of justice and 
equity and in the spirit of understanding and friendship that has always 
prevailed in the relations of Morocco with the other Powers signatory to the 
present Declaration, 

Have drawn up by mutual agreement the provisions contained in the 
Protocol attached hereto. 


Ill 


This Declaration and the said Protocol shall come into force on the date 
of their signature. 

In witness whereof, the undersigned, authorized for this purpose by 
their respective Governments, have hereunto affixed their signatures. 

Done at Tangier, in nine copies, on October 29, 1956. 


For Belgium: Stéphane Halot 
S 


For Spain: Cristobal del Castillo 
CRISTOBAL DEL CASTILLO 


For the United States of America: Cavendish W. Cannon 
CAVENDISH W CANNON 
For France: Baron Robert de Boisseson 


R. DE BolsSESON 


For Italy: Alberto Paveri Fontana 
A. Pavert Fontana 


For Morocco: Ahmed Balafrej 
AHMED BALAFREJ 


For the Netherlands: H. H. Dingemans 
H. H. Dingemans 


For Portugal: Manuel Homem de Mello 
MANUEL HoMEM DE MELLO 


For the United Kingdom of Great Britain and Northern Ireland: 
Geoffrey Meade 


GEOFFREY MEADE 


ANNEXED PROTOCOL 


With a view to settling the questions raised by the abrogation of the 
ial Statute of the Tangier Zone, the signatories of the Declaration of 
October 29, 1956 have unanimously adopted the provisions that form the 
tubject of the present Protocol. 
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CuHaptTer 


AND DOMAIN 


LEGISLATION 


Article 1. The abolition of the special régime of Tangier terminates 
the general and permanent authority conferred on the International Ad- 
ministration by the Dahir of February 16, 1924. In consequence, the 
International Administration will cease to exercise the administrative 
powers that had been vested in it. 


Article 2. The Moroccan State, which recovers possession of the public 


“we 


and private domain entrusted to the International Administration by f 
virtue of the Dahir of February 16, 1924, receives the latter’s property as 9 
constituted under Article 43 of the aforesaid Dahir. Subject to the pro- Z 
visions relating to the concessions, leases, and authorizations mentioned in 0! 
Chapter IV, the Moroccan State will take over the debts and obligations 
duly contracted by the International Administration within the limits of at 
the authority delegated to it by His Majesty the Sultan. of 
Article 3. The laws and regulations in force in the Tangier Zone on the 
date of signature of this Protocol shall continue in effect so long as they 
shall not have been amended or abrogated. wh 
Article 4. The situation of persons practicing a liberal profession in " 
Tangier on the date of signature of this Protocol shall be respected of 
Nevertheless, the Moroccan Government reserves the right to verify the 
regularity of the conditions under which they have been permitted to 
practice their professions and to make them subject to Moroccan legislation anc 
concerning the practice of their professional activities. em) 
Article 5. In the event that the extension to Tangier of the legislation ane 
in force in Morocco should bring into question the operation of banking emy 
or financial companies or establishments, the Moroccan Government would 
take into consideration the situation of the persons concerned and would T 
grant them a reasonable period within which to comply with the provisions Stat 
of such legislation. sont 
Cuapter II Arti 
Arti 
THE CIVIL SERVICE the | 
Article 6. Within a maximum period of six months from the coming into may 
force of the present Protocol, the Moroccan Government will notify each nee 
civil servant of the International Administration of its intention to keep te 
him or not to keep him in its service and will inform those whom it wishes Artic 
to keep of the employment conditions offered them. lee m 
Article 7. In the case of personnel whom the Moroccan Government does the 
not wish to keep in its service, the aforesaid notice will mark the beginniné Artic; 
of a period of thirty days at the expiration of which the said personnel will Perso) 
be definitely dropped from the roll and will cease to receive a salary. the e3 
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Article 8. Personnel whom the Moroccan Government wishes to keep in 
its service must inform it, within a month of the notification of the offers 
made to them, whether they accept them. In case of refusal, they shall be 
discharged and definitely dropped from the roll. 


Article 9. Personnel dropped from the roll pursuant to Articles 7 and 8 
shall be entitled to: 


(a) The allowance provided for by the Law of March 20, 1950 organ- 
izing the Welfare Fund of the International Administration ; 

(b) The agreed compensation for moving and installation expenses as 
fixed in Article 34 of the Law of August 17, 1950 for personnel recruited 
outside the former Zone, provided they move to a place outside the said 
Zone within a maximum period of eighteen months from the termination 
of their duties; 

(c) The salary for the days of leave to which they may be entitled 
at the time of their removal from the roll, in conformity with Article 36 
of the Law of August 17, 1950; 

(d) Severance pay calculated as follows: 


(1) Personnel belonging to an administration of the country of 
which they are nationals shall receive compensation equal to six months’ 
salary in base pay and allowances; 

(2) Personnel not belonging to an administration of the country 
of which they are nationals shall receive: 


Compensation equal to six months’ salary in base pay and allow- 
ances when they are dropped from the roll after their refusal to accept the 
employment conditions offered them; or 

Compensation equal to one year’s salary in base pay and allow- 
ances when they are dropped from the roll without having been offered re- 
employment by the Moroccan Administration. 


The foregoing provisions are applicable to the personnel provided by the 
Statute and to judicial personnel, as well as to the administrative per- 
sonnel. 


Article 10. If, at the expiration of the six months’ period stipulated in 
Article 6, the Moroccan Government delays for more than three months 
the disclosure of its intentions with regard to a civil servant, the latter 
may at any time be removed from the roll at his request, and he shall then, 
according to the category to which he belongs, receive the compensation 
provided for in Article 9. 


Article 11. Personnel whom the Moroccan Government keeps in its serv- 


ee may, at their request, obtain payment of the allowance due them from 
the Welfare Fund. 


Article 12. Until the expiration of the period fixed in Article 7 for 
personnel who are not retained by the Moroccan Administration, or until 
the expiration of their employment contract in the case of personnel con- 
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tinued in service, the relations between the personnel concerned and the eq’ 
Moroccan Administration shall continue to be governed, as regards their tio 
respective rights and obligations, particularly in the matter of remunera- Ste 
tion, discipline, and duties, by the texts that fixed the status of civil 
servants under the legislation of the Zone and subject to any changes that 
might be made because of the abolition of former organizations and disci- 
plinary authorities. 
Cuapter III 
CULTURAL, SCIENTIFIC, AND HOSPITAL INSTITUTIONS Art 
Article 13. Cultural, scientific, and hospital institutions existing in Tan- en 
gier on the date of signature of the present Protocol shall be maintained ame 
However, the Moroccan Government reserves the right to make them subject sip 
to the laws that will govern the operation of such establishments, account fores 
being taken of the stipulations of the bilateral cultural conventions to be Radi 
eoncluded. A reasonable period will be granted to the institutions con- rease 
cerned for the application of the said laws. 
CuapTer IV 
CONCESSIONS, LEASES, AND AUTHORIZATIONS (b) 
Article 14. In the matter of concessions, leases, and authorizations, the 
abolition of the special régime of Tangier and its consequent incorporation Dor 
into the Sherifian Empire involves, in this part of the territory, the applica- | 
tion of Moroccan laws under the conditions mentioned in the articles of For 
the present chapter. 
Article 15. Concessions properly acquired and duly approved by Dahir For 
of His Majesty the Sultan, before or after the promulgation of the Statut: 
shall be respected insofar as they conform to Article 45 of the Statute Por 
and on condition that they are subject to the laws in force in Morocco. 
Article 16. His Majesty the Sultan will take under advisement, for th . 
earliest possible settlement in accordance with the principle of justice an Por | 
equity, concessions granted by the International Administration for é 
period beyond that of the Statute. For J 
Article 17. His Majesty the Sultan will take under advisement, for th 
earliest possible settlement in accordance with the principle of justice an For ] 
equity, additional arrangements obtained in good faith from the Inter 
national Administration, when the said arrangements were not granted 
within the limits of the competence of the Administration or were 10 For ¢] 
expressly approved by His Majesty the Sultan. 
Article 18. Leases and authorizations obtained under the authority ¢ For P 
ferred on the International Administration by the Statute shall be ™ 
spected. Por th 
Article 19. His Majesty the Sultan will take under advisement, for t Geof 


earliest possible settlement in accordance with the principle of justice 4” 
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equity, leases and authorizations granted by the International Administra- 
tion under conditions not in conformity with its authority under the 
Statute or with the provisions of the laws in force. 


CHAPTER V 


POST, TELEGRAPH, TELEPHONE, RADIOBROADCASTING, 
AND RADIOTELECOMMUNICATION 


Article 20. The abolition of the special régime of the Tangier Zone in- 
volves the extension to that part of the territory of the Post, Telegraph, 
and Telephone, the Radiobroadecasting, and the Radiotelecommunication 
monopoly belonging to the Moroccan State. In observance of this prin- 
tiple, of Morocean public policy, and of the provisions of the legislation in 
force, the Post, Telegraph, and Telephone, the Radiobroadcasting, and the 
Radiotelecommunication establishments may continue to operate during a 
reasonable period to permit the Governments and companies concerned to: 


(a) Enter into special arrangements with the Moroccan Government 
concerning their establishments, for which account will be taken of 
the provisions of Chapter IV of this Protocol; or, 

(b) If necessary, to request sufficient time to enable them to take meas- 
ures suited to their situation. 


Done at Tangier, in nine copies, on October 29, 1956. 


For Belgium: Stéphane Halot 
S Havor 


For Spain: Cristobal del Castillo 
CRISTOBAL DEL CASTILLO 


For the United States of America: Cavendish W. Cannon 
CAVENDISH W CANNON 


For France: Baron Robert de Boisseson 
R. pE BolssEson 


For Italy: Alberto Paveri Fontana 
A. Pavert Fontana 


For Morocco: Ahmed Balafrej 
AHMED BALAFREJ 


For the Netherlands: H. H. Dingemans 
H. H. DincemMans 


For Portugal: Manuel Homem de Mello 
MANUEL HomMEM DE MELLO 


Por the United Kingdom of Great Britain and Northern Ireland: 
Geoffrey Meade 


GEOFFREY MEADE 
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deposited on Dee. 5, 1956.) 


Nore FROM THE Unrrep States AMBASSADOR TO Morocco To THE MINISTER 
oF ForeIGN AFFAIRS OF Morocco CONCERNING RELINQUISHMENT OF 
Unirep States CONSULAR JURISDICTION IN Morocco! 


No. 63 RaBat, October 6, 1956 


ExcELLENcY: I have the honor to refer to the statement issued by the 
Department of State on January 26, 1956,? announcing the intention of the 
United States Government to relinquish its consular jurisdiction in Morocco 
at the appropriate time in keeping with the desire to modernize this aspect 
of the treaty relationship between Morocco and the United States. 

It is the decision of my Government to relinquish this day these consular 
jurisdictions which were accorded to the United States of America in a 
Treaty of Peace and Friendship first concluded with Morocco in 1787 and 
renewed in 1836 and in the Act of Algeciras signed in 1906; as well as 
to cease to exercise jurisdiction over subjects of Morocco or others who may 
be designated as proteges under the Convention of Madrid signed in 1880 
It is my understanding, however, that American proteges will have access 
to the same local courts as American citizens in accordance with the pro- 
cedures followed in the past when capitulations have been relinquished 

It affords me great satisfaction at the outset of my mission to convey t 
Your Excellency my Government’s decision in this regard. 

Accept, Excellency, the assurances of my highest consideration. 


W. CANNON 


STATUTE OF THE INTERNATIONAL ATOMIC 
ENERGY AGENCY 


Open for signature at United Nations Headquarters, 
New York, October 26, 1956 * 


ARTICLE I 


Establishment of the Agency 


The Parties hereto establish an International Atomic Energy Agen 
(hereinafter referred to as ‘‘the Agency’’) upon the terms and condition 
hereinafter set forth. 


135 Department of State Bulletin 844 (1956). 

234 ibid. 204 (1956). 

8 Approved at the conclusion of the Conference on the Statute of the Internation 
Atomic Energy Agency held at United Nations Headquarters. Text in 35 Departmet! 
of State Bulletin 820 (Nov. 19, 1956). Ratification of the Statute by the Governmet! 
of the U.S.8S.R. was announced Feb. 12, 1957, in a Supreme Soviet decree dated Fet 
9, 1957. No instruments of ratification have yet been deposited. 


[Nore: The adherence of Sweden to the Final Act and Protocol was 
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ArTICLE IT 
Objectives 


The Agency shall seek to accelerate and enlarge the contribution of 
atomie energy to peace, health and prosperity throughout the world. It 
shall ensure, so far as it is able, that assistance provided by it or at its 
request or under its supervision or control is not used in such a way 
as to further any military purpose. 


ArTICLE III 


Functions 
A. The Agency is authorized : 


1. to encourage and assist research on, and development and practical 
application of, atomic energy for peaceful uses throughout the world; 
and, if requested to do so, to act as an intermediary for the purposes of 
securing the performance of services or the supplying of materials, equip- 
ment, or facilities by one member of the Agency for another; and to per- 
form any operation or service useful in research on, or development or 
practical application of, atomic energy for peaceful purposes; 

2. to make provision, in accordance with this Statute, for materials, 
services, equipment, and facilities to meet the needs of research on, and 
jevelopment and practical application of, atomic energy for peaceful pur- 
poses, including the production of electric power, with due consideration 
for the needs of the under-developed areas of the world; 

3. to foster the exchange of scientific and technical information on 
peaceful uses of atomic energy ; 

4. to encourage the exchange and training of scientists and experts 
in the field of peaceful uses of atomic energy ; 

5. to establish and administer safeguards designed to ensure that 
special fissionable and other materials, services, equipment, facilities, and 
information made available by the Agency or at its request or under its 
‘upervision or control are not used in such a way as to further any 
uilitary purpose; and to apply safeguards, at the request of the parties, to 
‘ny bilateral or multilateral arrangement, or, at the request of a state, to 
‘ny of that state’s activities in the field of atomic energy; 

6. to establish or adopt, in consultation and, where appropriate, in 
‘llaboration with the competent organs of the United Nations and with 
the specialized agencies concerned, standards of safety for protection of 
tealth and minimization of danger to life and property (including such 
‘tandards for labour conditions), and to provide for the application of these 
‘andards to its own operations as well as to the operations making use of 
Raterials, services, equipment, facilities, and information made available 
'y the Agency or at its request or under its control or supervision; and 
© provide for the application of these standards, at the request of the 
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parties, to operations under any bilateral or multilateral arrangement, or, 
at the request of a state, to any of that state’s activities in the field of 
atomic energy ; 

7. to acquire or establish any facilities, plant and equipment useful in 
carrying out its authorized functions, whenever the facilities, plant, and 
equipment otherwise available to it in the area concerned are inadequate 
or available only on terms it deems unsatisfactory. 


B. In carrying out its functions, the Agency shall: 


1. conduct its activities in accordance with the purposes and principles 
of the United Nations to promote peace and international co-operation, and 
in conformity with policies of the United Nations furthering the estab- 
lishment of safeguarded worldwide disarmament and in conformity with 
any international agreements entered into pursuant to such policies; 

2. establish control over the use of special fissionable materials received 
by the Agency, in order to ensure that these materials are used only for 
peaceful purposes ; 

3. allocate its resources in such a manner as to secure efficient utiliza- 
tion and the greatest possible general benefit in all areas of the world, 
bearing in mind the special needs of the under-developed areas of the 
world ; 

4. submit reports on its activities annually to the General Assembly 
of the United Nations and, when appropriate, to the Security Council: if in 
connexion with the activities of the Agency there should arise questions 
that are within the competence of the Security Council, the Agency shall 
notify the Security Council, as the organ bearing the main responsibility 
for the maintenance of international peace and security, and may als 
take the measures open to it under this Statute, including those provided 
in paragraph C of Article XII; 

5. submit reports to the Economic and Social Council and other organs 
of the United Nations on matters within the competence of these organs 


+ 


C. In carrying out its functions, the Agency shall not make assistance t 
members subject to any political, economic, military, or other conditions 
incompatible with the provisions of this Statute. 

D. Subject to the provisions of this Statute and to the terms of agree 
ments concluded between a state or a group of states and the Agency 
which shall be in accordance with the provisions of the Statute, the ac 
tivities of the Agency shall be carried out with due observance of the 
sovereign rights of states. 


ARTICLE IV 


Membership 


A. The initial members of the Agency shall be those States Members ¢ 
the United Nations or of any of the specialized agencies which shall ha‘ 
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signed this Statute within ninety days after it is opened for signature and 
shall have deposited an instrument of ratification. 

B. Other members of the Agency shall be those states, whether or not 
Members of the United Nations or of any of the specialized agencies, which 
deposit an instrument of acceptance of this Statute after their membership 
has been approved by the General Conference upon the recommendation of 
the Board of Governors. In recommending and approving a state for 
membership, the Board of Governors and the General Conference shall 
determine that the state is able and willing to carry out the obligations of 
membership in the Agency, giving due consideration to its ability and 
willingness to act in accordance with the purposes and principles of the 
Charter of the United Nations. 

C. The Agency is based on the principle of the sovereign equality of all 
its members, and all members, in order to ensure to all of them the rights 
and benefits resulting from membership, shall fulfil in good faith the obliga- 
tions assumed by them in accordance with this Statute. 


ARTICLE V 
General Conference 


A. A General Conference consisting of representatives of all members 
shall meet in regular annual session and in such special sessions as shall 
be convened by the Director General at the request of the Board of 
Governors or of a majority of members. The sessions shall take place at 
the headquarters of the Agency unless otherwise determined by the General 
Conference. 

B. At such sessions, each member shall be represented by one delegate 
who may be accompanied by alternates and by advisers. The cost of at- 
tendanece of any delegation shall be borne by the member concerned. 

C. The General Conference shall elect a President and such other officers 
a may be required at the beginning of each session. They shall hold 
‘fice for the duration of the session. The General Conference, subject to 
the provisions of this Statute, shall adopt its own rules of procedure. Each 
member shall have one vote. Decisions pursuant to paragraph H of 
Article XIV, paragraph C of Article XVIII and paragraph B of Article 
XIX shall be made by a two-thirds majority of the members present and 
voting. Decisions on other questions, including the determination of ad- 
litional questions or categories of questions to be decided by a two-thirds 
najority, shall be made by a majority of the members present and voting. 
A majority of members shall constitute a quorum. 

D. The General Conference may discuss any questions or any matters 
within the scope of this Statute or relating to the powers and functions of 
‘ay organs provided for in this Statute, and may make recommendations 
‘0 the membership of the Agency or to the Board of Governors or to both 
any such questions or matters. 

E. The General Conference shall: 
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1. elect members of the Board of Governors in accordance with Article 


2. approve states for membership in accordance with Article IV ; 
3. suspend a member from the privileges and rights of membership in 
accordance with Article XIX; 

4. consider the annual report of the Board; 

5. in accordance with Article XIV, approve the budget of the Agency 
recommended by the Board or return it with recommendations as to its 
entirety or parts to the Board, for resubmission to the General Conference; 
6. approve reports to be submitted to the United Nations as required 


by the relationship agreement between the Agency and the United Nations, 0 
except reports referred to in paragraph C of Article XII, or return them p 
to the Board with its recommendations ; P 

7. approve any agreement or agreements between the Agency and thi m 
United Nations and other organizations as provided in Article XVI or in 
return such agreements with its recommendations to the Board, for re- th 
submission to the General Conference ; 

8. approve rules and limitations regarding the exercise of borrowing th 
powers by the Board, in accordance with paragraph G of Article XIV Bo 
approve rules regarding the acceptance of voluntary contributions to the of 
Agency; and approve, in accordance with paragraph F of Article XIV rey 
the manner in which the general fund referred to in that paragraph maj the 
be used ; gra 

9. approve amendments to this Statute in accordance with paragraph wil 
C of Article XVIII; of « 

10. approve the appointment of the Director General in accordance E 
with paragraph A of Article VII. this 

F. The General Conference shall have the authority: ann 

1. to take decisions on any matters specifically referred to the General = 
Conference for this purpose by the Board; C. 

2. to propose matters for consideration by the Board and reques sub-} 
from the Board reports on any matter relating to the functions of th of tl 
Agency. desig 

Articte VI 

Board of Governors sub-p 

A. The Board of Governors shall be composed as follows: a 
i 

1. The outgoing Board of Governors (or in the case of the first Boar’ feren, 
the Preparatory Commission referred to in Annex I) shall designate {° J howey 
membership on the Board the five members most advanced in the technolog’ E. | 
of atomic energy including the production of source materials and th cision: 
member most advanced in the technology of atomic energy including thirds 
production of source materials in each of the following areas not rep’ @M Artic), 

additic 


sented by the aforesaid five: 


VI; 
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(1) North America 

(2) Latin America 

(3) Western Europe 

(4) Eastern Europe 

(5) Africa and the Middle East 

(6) South Asia 

(7) South East Asia and the Pacific 
(8) Far East. 


2. The outgoing Board of Governors (or in the case of the first Board, 
the Preparatory Commission referred to in Annex I) shall designate for 
membership on the Board two members from among the following other 
producers of source materials: Belgium, Czechoslovakia, Poland, and 
Portugal; and shall also designate for membership on the Board one other 
member as a supplier of technical assistance. No member in this category 
in any one year will be eligible for redesignation in the same category for 
the following year. 

3. The General Conference shall elect ten members to membership on 
the Board of Governors, with due regard to equitable representation on the 
Board as a whole of the members in the areas listed in sub-paragraph A-1 
of this article, so that the Board shall at all times include in this category a 
representative of each of those areas except North America. Except for 
the five members chosen for a term of one year in accordance with para- 
graph D of this article, no member in this category in any one term of office 
will be eligible for re-election in the same category for the following term 
of office. 


B. The designations provided for in sub-paragraphs A-1 and A-2 of 
this article shall take place not less than sixty days before each regular 
annual session of the General Conference. The elections provided for in 
sub-paragraph A-3 of this article shall take place at regular annual sessions 
of the General Conference. 

C. Members represented on the Board of Governors in accordance with 
sub-paragraphs A-1 and A-2 of this article shall hold office from the end 
of the next regular annual session of the General Conference after their 
designation until the end of the following regular annual session of the 
General Conference. 

D. Members represented on the Board of Governors in accordance with 
sub-paragraph A-3 of this article shall hold office from the end of the 
regular annual session of the General Conference at which they are elected 
until the end of the second regular annual session of the General Con- 
ference thereafter. In the election of these members for the first Board, 
however, five shall be chosen for a term of one year. 

E. Each member of the Board of Governors shall have one vote. De- 
tisions on the amount of the Agency’s budget shall be made by a two- 
thirds majority of those present and voting, as provided in paragraph H of 
Article XIV. Decisions on other questions, including the determination of 
additional questions or categories of questions to be decided by a two-thirds 
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majority, shall be made by a majority of those present and voting. Two- 
thirds of all members of the Board shall constitute a quorum. 
F. The Board of Governors shall have authority to carry out the fune- 


tions of the Agency in accordance with this Statute, subject to its responsi- s 
bilities to the General Conference as provided in this Statute. ! 
G. The Board of Governors shall meet at such times as it may determine. p 
The meetings shall take place at the headquarters of the Agency unless A 
otherwise determined by the Board. ir 
H. The Board of Governors shall elect a Chairman and other officers fc 
from among its members and, subject to the provisions of this Statute, shall el 
adopt its own rules of procedure. sh 

I. The Board of Governors may establish such committees as it deems 
advisable. The Board may appoint persons to represent it in its relations 
with other organizations. 

J. The Board of Governors shall prepare an annual report to the General 
Conference concerning the affairs of the Agency and any projects ap- 
proved by the Agency. The Board shall also prepare for submission to ; 
the General Conference such reports as the Agency is or may be required the 
to make to the United Nations or to any other organization the work of I 
which is related to that of the Agency. These reports, along with the for 
annual reports, shall be submitted to members of the Agency at least one pur 
month before the regular annual session of the General Conference. C 

the 

ARTICLE VII arti 
nen 

Staff ner 

A. The staff of the Agency shall be headed by a Director General. The bury 
Director General shall be appointed by the Board of Governors with the 
approval of the General Conference for a term of four years. He shall b 
the chief administrative officer of the Agency. 

B. The Director General shall be responsible for the appointment, organ- A. 
ization, and functioning of the staff and shall be under the authority of and Assioy 
subject to the control of the Board of Governors. He shall perform his agree 
duties in accordance with regulations adopted by the Board. may, 

C. The staff shall include such qualified scientific and technical and either 
other personnel as may be required to fulfil the objectives and functions of te A 
the Agency. The Agency shall be guided by the principle that its per- B. 
manent staff shall be kept to a minimum. ‘fine 

D. The paramount consideration in the recruitment and employment dal] 
of the staff and in the determination of the conditions of service shall be t accept 
secure employees of the highest standards of efficiency, technical compe C.F 
tence, and integrity. Subject to this consideration, due regard shall be “OMpos 
paid to the contributions of members to the Agency and to the importance Later, 
of recruiting the staff on as wide a geographical basis as possible. Lake a 

E. The terms and conditions on which the staff shall be appointed Vern 
remunerated, and dismissed shall be in accordance with regulations made bei 0 

thas 


by the Board of Governors, subject to the provisions of this Statute and te 
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general rules approved by the General Conference on the recommendation 
of the Board. 

F. In the performance of their duties, the Director General and the 
staff shall not seek or receive instructions from any source external to the 
Agency. They shall refrain from any action which might reflect on their 
position as officials of the Agency; subject to their responsibilities to the 
Agency, they shall not disclose any industrial secret or other confidential 
information coming to their knowledge by reason of their official duties 
for the Agency. Each member undertakes to respect the international 
character of the responsibilities of the Director General and the staff and 
shall not seek to influence them in the discharge of their duties. 

G. In this article the term ‘‘staff’’ includes guards. 


ArTIcLE VIII 
Exchange of information 


A. Each member should make available such information as would, in 
the judgment of the member, be helpful to the Agency. 

B. Each member shall make available to the Agency all scientific in- 
formation developed as a result of assistance extended by the Agency 
pursuant to Article XI. 

C. The Agency shall assemble and make available in an accessible form 
the information made available to it under paragraphs A and B of this 
article. It shall take positive steps to encourage the exchange among its 
members of information relating to the nature and peaceful uses of atomic 
nergy and shall serve as an intermediary among its members for this 
purpose. 

ARTICLE IX 


Supplying of materials 


A. Members may make available to the Agency such quantities of special 
issionable materials as they deem advisable and on such terms as shall be 
agreed with the Agency. The materials made available to the Agency 
may, at the discretion of the member making them available, be stored 
tither by the member concerned or, with the agreement of the Agency, in 
the Ageney’s depots. 

B. Members may also make available to the Agency source materials as 
iefined in Article XX and other materials. The Board of Governors 
all determine the quantities of such materials which the Ageney will 
eept under agreements provided for in Article XIII. 

C. Each member shall notify the Agency of the quantities, form, and 
‘Mposition of special fissionable materials, source materials, and other 
taterials which that member is prepared, in conformity with its laws, to 
take available immediately or during a period specified by the Board of 
vovernors. 

D. On request of the Agency a member shall, from the materials which 
‘has made available, without delay deliver to another member or group of 
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members such quantities of such materials as the Agency may specify, 
and shall without delay deliver to the Agency itself such quantities of 
such materials as are really necessary for operations and scientific research 
in the facilities of the Agency. 

E. The quantities, form and composition of materials made available by 
any member may be changed at any time by the member with the approval 
of the Board of Governors. 

F. An initial notification in accordance with paragraph C of this article 
shall be made within three months of the entry into force of this Statute 
with respect to the member concerned. In the absence of a contrary de- 
cision of the Board of Governors, the materials initially made available 
shall be for the period of the calendar year succeeding the year when this 
Statute takes effect with respect to the member concerned. Subsequent 
notifications shall likewise, in the absence of a contrary action by the 
Board, relate to the period of the calendar year following the notification 
and shall be made no later than the first day of November of each year. 

G. The Agency shall specify the place and method of delivery and, where 
appropriate, the form and composition, of materials which it has requested 
a member to deliver from the amounts which that member has notified the 
Agency it is prepared to make available. The Agency shall also verify the 
quantities of materials delivered and shall report those quantities periodi- 
cally to the members. 

H. The Agency shall be responsible for storing and protecting ma- 
terials in its possession. The Agency shall ensure that these materials 
shall be safeguarded against (1) hazards of the weather, (2) unauthorized 
removal or diversion, (3) damage or destruction, including sabotage, and 
(4) forcible seizure. In storing special fissionable materials in its pos- 
session, the Agency shall ensure the geographical distribution of these ma- 
terials in such a way as not to allow concentration of large amounts of 
such materials in any one country or region of the world. 

I. The Agency shall as soon as practicable establish or acquire such of 


the following as may be necessary: 


1. plant equipment, and facilities for the receipt, storage, and issue of 


materials ; 
2. physical safeguards; 
3. adequate health and safety measures; 
4. control laboratories for the analysis and verification of materials 


received ; 
5. housing and administrative facilities for any staff required for the 


foregoing. 


J. The materials made available pursuant to this article shall be used 4s 
determined by the Board of Governors in accordance with the provisions of 
this Statute. No member shall have the right to require that the materials 
it makes available to the Agency be kept separately by the Agency oF to 
designate the specific project in which they must be used. 
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ARTICLE X 
Services, equipment, and facilities 


Members may make available to the Agency services, equipment, and 
facilities which may be of assistance in fulfilling the Agency’s objectives 
and functions. 


ARTICLE XI 


Agency projects 


A. Any member or group of members of the Agency desiring to set up 
any project for research on, or development or practical application of, 
atomic energy for peaceful purposes may request the assistance of the 
Agency in securing special fissionable and other materials, services, equip- 
ment, and facilities necessary for this purpose. Any such request shall be 
accompanied by an explanation of the purpose and extent of the project 
and shall be considered by the Board of Governors. 

B. Upon request, the Agency may also assist any member or group of 
members to make arrangements to secure necessary financing from outside 
sources to carry out such projects. In extending this assistance, the 
Agency will not be required to provide any guarantees or to assume any 
financial responsibility for the project. 

C. The Agency may arrange for the supplying of any materials, serv- 
ices, equipment, and facilities necessary for the project by one or more 
members or may itself undertake to provide any or all of these directly, 
taking into consideration the wishes of the member or members making the 
request. 

D. For the purpose of considering the request, the Agency may send into 
the territory of the member or group of members making the request a 
person or persons qualified to examine the project. For this purpose the 
Agency may, with the approval of the member or group of members mak- 
ing the request, use members of its own staff or employ suitably qualified 
nationals of any member. 

E. Before approving a project under this article, the Board of Governors 
shall give due consideration to: 


1. the usefulness of the project, including its scientific and technical 
feasibility ; 

2. the adequacy of plans, funds, and technical personnel to assure the 
effective execution of the project; 

3. the adequacy of proposed health and safety standards for handling 
and storing materials and for operating facilities ; 

4. the inability of the member or group of members making the request 
to secure the necessary finances, materials, facilities, equipment, and 
services ; 

5. the equitable distribution of materials and other resources available 
to the Agency ; 
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6. the special needs of the under-developed areas of the world; and 
7. such other matters as may be relevant. 


F. Upon approving a project, the Agency shall enter into an agreement 
with the member or group of members submitting the project, which agree- 


ment shall: 


1. provide for allocation to the project of any required special fission- 
able or other materials ; 

2. provide for transfer of special fissionable materials from their then 
place of custody, whether the materials be in the custody of the Agency 
or of the member making them available for use in Agency projects, to 
the member or group of members submitting the project, under conditions 
which ensure the safety of any shipment required and meet applicable 
health and safety standards; 

3. set forth the terms and conditions, including charges, on which any 
materials, services, equipment, and facilities are to be provided by the 
Agency itself, and, if any such materials, services, equipment, and facilities 
are to be provided by a member, the terms and conditions as arranged for 
by the member or group of members submitting the project and the supply- 
ing member ; 

4. include undertakings by the member or group of members sub- 
mitting the project (a) that the assistance provided shall not be used in 
such a way as to further any military purpose; and (b) that the project 
shall be subject to the safeguards provided for in Article XII, the relevant 
safeguards being specified in the agreement; 

5. make appropriate provision regarding the rights and interests of 
the Agency and the member or members concerned in any inventions or 
discoveries, or any patents therein, arising from the project; 

6. make appropriate provision regarding settlement of disputes; 

7. inelude such other provisions as may be appropriate. 


G. The provisions of this article shall also apply where appropriate to 
a request for materials, services, facilities, or equipment in connexion with 
an existing project. 


ARTICLE XII 


Agency safeguards 


A. With respect to any Agency project, or other arrangement where the 
Agency is requested by the parties concerned to apply safeguards, the 
Agency shall have the following rights and responsibilities to the extent 
relevant to the project or arrangement: 


1. to examine the design of specialized equipment and facilities, in- 
eluding nuclear reactors, and to approve it only from the viewpoint of 
assuring that it will not further any military purpose, that it complies 
with applicable health and safety standards, and that it will permit ef- 
fective application of the safeguards provided for in this article ; 
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2. to require the observance of any health and safety measures pre- 
scribed by the Agency ; 

3. to require the maintenance and production of operating records 
to assist in ensuring accountability for source and special fissionable ma- 
terials used or produced in the project or arrangement; 

4. to call for and receive progress reports ; 

5. to approve the means to be used for the chemical processing of 
irradiated materials solely to ensure that this chemical processing will not 
lend itself to diversion of materials for military purposes and will comply 
with applicable health and safety standards; to require that special fission- 
able materials recovered or produced as a by-product be used for peaceful 
purposes under continuing Agency safeguards for research or in reactors, 
existing or under construction, specified by the member or members con- 
cerned; and to require deposit with the Agency of any excess of any 
special fissionable materials recovered or produced as a by-product over 
what is needed for the above-stated uses in order to prevent stockpiling 
of these materials, provided that thereafter at the request of the member 
or members concerned special fissionable materials so deposited with the 
Agency shall be returned promptly to the member or members concerned 
for use under the same provisions as stated above; 

6. to send into the territory of the recipient state or states inspectors, 
designated by the Agency after consultation with the state or states con- 
cerned, who shall have access at all times to all places and data and to any 
person who by reason of his occupation deals with materials, equipment, 
or facilities which are required by this Statute to be safeguarded, as neces- 
sary to account for source and special fissionable materials supplied and 
fissionable products and to determine whether there is compliance with 
the undertaking against use in furtherance of any military purpose re- 
ferred to in sub-paragraph F-4 of Article XI, with the health and safety 
measures referred to in sub-paragraph A-2 of this article, and with any 
other conditions prescribed in the agreement between the Agency and the 
state or states concerned. Inspectors designated by the Agency shall be 
accompanied by representatives of the authorities of the state concerned, 
if that state so requests, provided that the inspectors shall not thereby be 
delayed or otherwise impeded in the exercise of their functions; 

7. in the event of non-compliance and failure by the recipient state 
or states to take requested corrective steps within a reasonable time, to 
suspend or terminate assistance and withdraw any materials and equip- 
ment made available by the Agency or a member in furtherance of the 
project. 


B. The Agency shall, as necessary, establish a staff of inspectors. The 
staff of inspectors shall have the responsibility of examining all operations 
conducted by the Agency itself to determine whether the Agency is com- 
plying with the health and safety measures prescribed by it for application 
to projects subject to its approval, supervision or control, and whether the 
Agency is taking adequate measures to prevent the source and special 
fissionable materials in its custody or used or produced in its own operations 
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from being used in furtherance of any military purpose. The Agency shall 
take remedial action forthwith to correct any non-compliance or failure to 
take adequate measures. 

C. The staff of inspectors shall also have the responsibility of obtaining 
and verifying the accounting referred to in sub-paragraph A-6 of this 
article and of determining whether there is compliance with the under- 
taking referred to in sub-paragraph F-4 of Article XI, with the measures 
referred to in sub-paragraph A-2 of this article, and with all other condi- 
tions of the project prescribed in the agreement between the Agency and 
the state or states concerned. The inspectors shall report any non-compli- 
ance to the Director General who shall thereupon transmit the report to 
the Board of Governors. The Board shall call upon the recipient state or 
states to remedy forthwith any non-compliance which it finds to hav 
occurred. The Board shall report the non-compliance to all members and 
to the Security Council and General Assembly of the United Nations. In 
the event of failure of the recipient state or states to take fully corrective 
action within a reasonable time, the Board may take one or both of the 
following measures: direct curtailment or suspension of assistance being 
provided by the Agency or by a member, and call for the return of ma- 
terials and equipment made available to the recipient member or group 
of members. The Agency may also, in accordance with Article XIX, 
suspend any non-complying member from the exercise of the privileges and 
rights of membership. 


ArTICLE XIII 


Reimbursement of members 


Unless otherwise agreed upon between the Board of Governors and thé 
member furnishing to the Agency materials, services, equipment, or fa- 
cilities, the Board shall enter into an agreement with such member provid- 
ing for reimbursement for the items furnished. 


ARTICLE XIV 


Finance 


A. The Board of Governors shall submit to the General Conference the 
annual budget estimates for the expenses of the Agency. To facilitate 
the work of the Board in this regard, the Director General shall initially 
prepare the budget estimates. If the General Conference does not 4p- 
prove the estimates, it shall return them together with its recommendations 
to the Board. The Board shall then submit further estimates to the 
General Conference for its approval. 

B. Expenditures of the Agency shall be classified under the following 
categories : 


1. Administrative expenses: these shall include: 


(a) costs of the staff of the Agency other than the staff employed in 
connexion with materials, services, equipment, and facilities referred to 
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in sub-paragraph B-2 below; costs of meetings; and expenditures required 
for the preparation of Agency projects and for the distribution of in- 
formation ; 

(b) costs of implementing the safeguards referred to in Article XII 
in relation to Agency projects or, under sub-paragraph A-5 of Article III, 
in relation to any bilateral or multilateral arrangement, together with the 
costs of handling and storage of special fissionable material by the Agency 
other than the storage and handling charges referred to in paragraph 
E below; 


2. Expenses, other than those included in sub-paragraph 1 of this 
paragraph, in connexion with any materials, facilities, plant, and equip- 
ment acquired or established by the Agency in carrying out its authorized 
functions, and the costs of materials, services, equipment, and facilities pro- 
vided by it under agreements with one or more members. 


C. In fixing the expenditures under sub-paragraph B-1 (b) above, the 
Board of Governors shall deduct such amounts as are recoverable under 
agreements regarding the application of safeguards between the Agency 
and parties to bilateral or multilateral arrangements. 

D. The Board of Governors shall apportion the expenses referred to in 
sub-paragraph B-1 above, among members in accordance with a scale to be 
fixed by the General Conference. In fixing the scale the General Con- 
ference shall be guided by the principles adopted by the United Nations in 
assessing contributions of Member States to the regular budget of the 
United Nations. 

E. The Board of Governors shall establish periodically a scale of charges, 
including reasonable uniform storage and handling charges, for materials, 
services, equipment, and facilities furnished to members by the Agency. 
The seale shall be designed to produce revenues for the Agency adequate to 
meet the expenses and costs referred to in sub-paragraph B-2 above, less 
any voluntary contributions which the Board of Governors may, in accord- 
ance with paragraph F, apply for this purpose. The proceeds of such 
charges shall be placed in a separate fund which shall be used to pay 
members for any materials, services, equipment, or facilities furnished by 
them and to meet other expenses referred to in sub-paragraph B-2 above 
which may be incurred by the Agency itself. 

F. Any excess of revenues referred to in paragraph E over the expenses 
and costs there referred to, and any voluntary contributions to the Agency, 
shall be placed in a general fund which may be used as the Board of 
Governors, with the approval of the General Conference, may determine. 

G. Subject to rules and limitations approved by the General Con- 
ference, the Board of Governors shall have the authority to exercise borrow- 
ing powers on behalf of the Agency without, however, imposing on members 
of the Agency any liability in respect of loans entered into pursuant to this 
authority, and to accept voluntary contributions made to the Agency. 

H. Decisions of the General Conference on financial questions and of the 
Board of Governors on the amount of the Agency’s budget shall require a 
‘wo-thirds majority of those present and voting. 
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ARTICLE XV 
Privileges and immunities 


A. The Agency shall enjoy in the territory of each member such legal 
capacity and such privileges and immunities as are necessary for the 
exercise of its functions. 

B. Delegates of members together with their alternates and advisers, 
Governors appointed to the Board together with their alternates and ad- 
visers, and the Director General and the staff of the Agency, shall enjoy 
such privileges and immunities as are necessary in the independent exer- 
cise of their functions in connexion with the Agency. 

C. The legal capacity, privileges, and immunities referred to in this 
article shall be defined in a separate agreement or agreements between the 
Agency, represented for this purpose by the Director General acting under 
instructions of the Board of Governors, and the members. 


ARTICLE XVI 
Relationship with other organizations 


A. The Board of Governors, with the approval of the General Con- 
ference, is authorized to enter into an agreement or agreements establish- 
ing an appropriate relationship between the Agency and the United 
Nations and any other organizations the work of which is related to that 
of the Agency. 

B. The agreement or agreements establishing the relationship of the 
Agency and the United Nations shall provide for: 


1. Submission by the Agency of reports as provided for in sub-para- 
graphs B-4 and B-6 of Article III; 

2. Consideration by the Agency of resolutions relating to it adopted by 
the General Assembly or any of the Councils of the United Nations and 
the submission of reports, when requested, to the appropriate organ of the 
United Nations on the action taken by the Agency or by its members in 
accordance with this Statute as a result of such consideration. 


ArTICLE XVII 
Settlement of disputes 


A. Any question or dispute concerning the interpretation or application 
of this Statute which is not settled by negotiation shall be referred to the 
International Court of Justice in conformity with the Statute of the Court, 
unless the parties concerned agree on another mode of settlement. 

B. The General Conference and the Board of Governors are separately 
empowered, subject to authorization from the General Assembly of the 
United Nations, to request the International Court of Justice to give a0 
advisory opinion on any legal question arising within the scope of the 
Agency’s activities. 
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ARTICLE XVIII 


Amendments and withdrawals 


A. Amendments to this Statute may be proposed by any member. 
Certified copies of the text of any amendment proposed shall be prepared 
by the Director General and communicated by him to all members at least 
ninety days in advance of its consideration by the General Conference. 

B. At the fifth annual session of the General Conference following the 
coming into force of this Statute, the question of a general review of the 
provisions of this Statute shall be placed on the agenda of that session. 
On approval by a majority of the members present and voting, the review 
will take place at the following General Conference. Thereafter, proposals 
on the question of a general review of this Statute may be submitted for 
decision by the General Conference under the same procedure. 

C. Amendments shall come into foree for all members when: 


(i) approved by the General Conference by a two-thirds majority of 
those present and voting after consideration of observations submitted 
by the Board of Governors on each proposed amendment, and 

(ii) aecepted by two-thirds of all the members in accordance with their 
respective constitutional processes. Acceptance by a member shall be ef- 
fected by the deposit of an instrument of acceptance with the depositary 
government referred to in paragraph C of Article XXI. 


D. At any time after five years from the date when this Statute shall 
take effect in accordance with paragraph E of Article X XI or whenever a 
member is unwilling to accept an amendment to this Statute, it may with- 
draw from the Agency by notice in writing to that effect given to the 
depositary government referred to in paragraph C of Article X XI, which 
shall promptly inform the Board of Governors and all members. 

E. Withdrawal by a member from the Agency shall not affect its con- 
tractual obligations entered into pursuant to Article XI or its budgetary 
obligations for the year in which it withdraws. 


ArTICLE XIX 
Suspension of privileges 


A. A member of the Agency which is in arrears in the payment of its 
financial contributions to the Agency shall have no vote in the Agency 
if the amount of its arrears equals or exceeds the amount of the contribu- 
tions due from it for the preceding two years. The General Conference 
may, nevertheless, permit such a member to vote if it is satisfied that the 
failure to pay is due to conditions beyond the control of the member. 

B. A member which has persistently violated the provisions of this 
Statute or of any agreement entered into by it pursuant to this Statute 
may be suspended from the exercise of the privileges and rights of member- 
ship by the General Conference acting by a two-thirds majority of the 
members present and voting upon recommendation by the Board of 
Governors. 
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ARTICLE XX 


Definitions 
As used in this Statute: 


1. The term ‘‘special fissionable material’? means plutonium-239; 
uranium-233; uranium enriched in the isotopes 235 or 233; any material 
containing one or more of the foregoing; and such other fissionable material 
as the Board of Governors shall from time to time determine; but the term 
**special fissionable material’’ does not include source material. 

2. The term ‘‘uranium enriched in the isotopes 235 or 233’’ means 
uranium containing the isotopes 235 or 233 or both in an amount such that 
the abundance ratio of the sum of these isotopes to the isotope 238 is 
greater than the ratio of the isotope 235 to the isotope 238 occurring in 
nature. 

3. The term ‘‘source material’’ means uranium containing the mixtu 
of isotopes occurring in nature; uranium depleted in the isotope 23 
thorium; any of the foregoing in the form of metal, alloy, chemical com- 
pound, or concentrate; any other material containing one or more of the 
foregoing in such concentration as the Board of Governors shall from tim: 
to time determine; and such other material as the Board of Governors 
shall from time to time determine. 


ARTICLE XXI 


Signature, acceptance, and entry into force 


A. This Statute shall be open for signature on 26 October 1956 by all 
States Members of the United Nations or of any of the specialized agencies 
and shall remain open for signature by those states for a period of ninety 
days. 

B. The signatory states shall become parties to this Statute by deposit of 
an instrument of ratification. 

C. Instruments of ratification by signatory states and instruments of ac- 
ceptance by states whose membership has been approved under paragrap) 
B of Article IV of this Statute shall be deposited with the Government of 
the United States of America, hereby designated as depositary government 

D. Ratification or acceptance of this Statute shall be effected by states in 
accordance with their respective constitutional processes. 

E. This Statute, apart from the Annex, shall come into force when 
eighteen states have deposited instruments of ratification in accordance 
with paragraph B of this article, provided that such eighteen states shall 
include at least three of the following states: Canada, France, the Union 
of Soviet Socialist Republics, the United Kingdom of Great Britain and 
Northern Ireland, and the United States of America. Instruments of 
ratification and instruments of acceptance deposited thereafter shall take 
effect on the date of their receipt. 
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F. The depositary government shall promptly inform all states signatory 
to this Statute of the date of each deposit of ratification and the date of 
entry into force of the Statute. The depositary government shall promptly 
inform all signatories and members of the dates on which states subse- 
quently become parties thereto. 


G. The Annex to this Statute shall come into force on the first day this 
Statute is open for signature. 


ARTICLE XXII 


Registration with the United Nations 


A. This Statute shall be registered by the depositary government pursu- 
ant to Article 102 of the Charter of the United Nations. 


B. Agreements between the Agency and any member or members, agree- 
ments between the Agency and any other organization or organizations, and 
agreements between members subject to approval of the Agency, shall be 
registered with the Agency. Such agreements shall be registered by the 
Agency with the United Nations if registration is required under Article 
102 of the Charter of the United Nations. 


ARTICLE XXIII 


Authentic texts and certified copies 


This Statute, done in the Chinese, English, French, Russian and Spanish 
languages, each being equally authentic, shall be deposited in the archives 
of the depositary government. Duly certified copies of this Statute shall be 
transmitted by the depositary government to the governments of the other 
signatory states and to the governments of states admitted to membership 
under paragraph B of Article IV. 

In witness whereof the undersigned, duly authorized, have signed this 
Statute. 

Done at the Headquarters of the United Nations, this twenty-sixth day 
of October, one thousand nine hundred and fifty-six. 


‘Here follow signatures on behalf of Albania, Argentina, Australia, 
Austria, Belgium, Bolivia, Brazil, Bulgaria, Byelorussian Soviet Socialist 
Republic, Cambodia, Canada, Ceylon, Chile, China, Colombia, Costa Rica, 
Cuba, Czechoslovakia, Denmark, Dominican Republic, Ecuador, Egypt, El 
Salvador, Ethiopia, France, Federal Republic of Germany, Greece, Guate- 
uala, Haiti, Honduras, Hungary, Iceland, India, Indonesia, Iran, Israel, 
Japan, Korea, Lebanon, Liberia, Libya, Monaco, The Netherlands, New 
Zealand, Norway, Pakistan, Panama, Paraguay, Peru, Philippines, Poland, 
Portugal, Rumania, Spain, Sudan, Sweden, Switzerland, Syria, Thailand, 
‘urkey, Ukrainian Soviet Socialist Republic, Union of South Africa, Union 
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of Soviet Socialist Republics, United Kingdom, United States, Uruguay, 
Vatican City, Venezuela, Viet-Nam, Yugoslavia.] * 


ANNEX I 


Preparatory Commission 


A. A Preparatory Commission shall come into existence on the first day 
this Statute is open for signature. It shall be composed of one representa- 
tive each of Australia, Belgium, Brazil, Canada, Czechoslovakia, France, 
India, Portugal, Union of South Africa, Union of Soviet Socialist Repub- 
lies, United Kingdom of Great Britain and Northern Ireland, and United 
States of America, and one representative each of six other states to be 
chosen by the International Conference on the Statute of the International 
Atomie Energy Agency. The Preparatory Commission shall remain in 
existence until this Statute comes into force and thereafter until the Gen- 
eral Conference has convened and a Board of Governors has been selected 
in accordance with Article VI. 

B. The expenses of the Preparatory Commission may be met by a loan 
provided by the United Nations and for this purpose the Preparatory Com- 
mission shall make the necessary arrangements with the appropriate 
authorities of the United Nations, including arrangements for repayment 
of the loan by the Agency. Should these funds be insufficient, the Prepara- 
tory Commission may accept advances from governments. Such advances 
may be set off against the contributions of the governments concerned to 
the Agency. 

C. The Preparatory Commission shall: 


1. elect its own officers, adopt its own rules of procedure, meet as often 
as necessary, determine its own place of meeting and establish such com- 
mittees as it deems necessary ; 

2. appoint an executive secretary and staff as shall be necessary, wh 
shall exercise such powers and perform such duties as the Commission may 
determine ; 

3. make arrangements for the first session of the General Conference, 
including the preparation of a provisional agenda and draft rules of pro- 
cedure, such session to be held as soon as possible after the entry into force 
of this Statute; 

4. make designations for membership on the first Board of Governors 
in accordance with sub-paragraphs A-1 and A-2 and paragraph B of 
Article VI; 

5. make studies, reports, and recommendations for the first session of 
the General Conference and for the first meeting of the Board of Governors 
on subjects of concern to the Agency requiring immediate attention, includ- 
ing (a) the financing of the Agency; (b) the programmes and budget for 


08, 


1 The Statute was later signed on behalf of Afghanistan, Burma, Iraq, Italy, 14 
Luxembourg, Mexico, Morocco, Nicaragua, and Tunisia. 
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the first year of the Agency; (c) technical problems relevant to advance 
planning of Agency operations; (d) the establishment of a permanent 
Agency staff; and (e) the location of the permanent headquarters of the 
Agency ; 

6. make recommendations for the first meeting of the Board of 
Governors concerning the provisions of a headquarters agreement defining 
the status of the Agency and the rights and obligations which will exist 
in the relationship between the Agency and the host government ; 

7. (a) enter into negotiations with the United Nations with a view to 
the preparation of a draft agreement in accordance with Article XVI of 
this Statute, such draft agreement to be submitted to the first session of 
the General Conference and to the first meeting of the Board of Governors ; 
and (b) make recommendations to the first session of the General Con- 
ference and to the first meeting of the Board of Governors concerning the 
relationship of the Agency to other international organizations as con- 
templated in Article XVI of this Statute. 


RESOLUTION ADOPTED BY THE UNITED NaTIONS GENERAL ASSEMBLY ON 
JANUARY 11, 1957? 


The General Assembly, 


Welcoming the unanimous adoption by representatives of eighty-one 
states, on 23 October 1956, of the Statute of the International Atomic 
Energy Agency, 

Noting that paragraph 7 of section C of Annex I of the Statute author- 
izes the Preparatory Commission of the Agency to enter into negotiations 
with the United Nations with a view to the preparation of a draft agree- 
ment governing the relationship between the United Nations and the 
Agency in accordance with Article XVI of the Statute, 

Desiring to initiate negotiations with the Agency with a view to bring- 
ing it into relationship with the United Nations, as provided for in Article 
XVI of the Statute, 

1. Authorizes the Advisory Committee on the Peaceful Uses of Atomic 
Energy, as established on the basis of paragraph 5 of section B of General 
Assembly resolution 810 (IX) of 4 December 1954, to negotiate with the 
Preparatory Commission of the International Atomic Energy Agency a 
iraft relationship agreement based on the principles set forth in the study ” 
prepared by the Secretary-General in consultation with the Advisory Com- 
nittee, pursuant to paragraph 5 of part II of General Assembly resolution 
412 (X) of 3 December 1955; 

4 Requests the Advisory Committee to submit a report on the negotia- 
tons, together with the draft agreement resulting from these negotiations, 
‘0 the General Assembly, at the twelfth session, for its approval. 


‘TN. Doe. A/Res/450; 36 Department of State Bulletin 240 (1957). 
"U.N. Doe. A/3122. 
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INTERNATIONAL FINANCE CORPORATION 


ARTICLES OF AGREEMENT 
Done at Washington, May 25, 1955; in force July 20, 1956 * 
The Governments on whose behalf this Agreement is signed agree as 


follows: 
INTRODUCTORY ARTICLE 


The INTERNATIONAL FinaNcE CorporaTION (hereinafter called the Cor- 
poration) is established and shall operate in accordance with the following 


provisions : 
ARTICLE I 


PURPOSE 


The purpose of the Corporation is to further economic development by 
encouraging the growth of productive private enterprise in member coun- 
tries, particularly in the less developed areas, thus supplementing the 
activities of the International Bank for Reconstruction and Development 
(hereinafter called the Bank). In carrying out this purpose, the Corpor- 
ation shall: 

(i) in association with private investors, assist in financing the es- 
tablishment, improvement and expansion of productive private 
enterprises which would contribute to the development of its 
member countries by making investments, without guarantee of 
repayment by the member government concerned, in cases where 
sufficient private capital is not available on reasonable terms; 

(ii) seek to bring together investment opportunities, domestic and 
foreign private capital, and experienced management; and 

(ili) seek to stimulate, and to help create conditions conducive to, the 

flow of private capital, domestic and foreign, into productive in- 
vestment in member countries. 


The Corporation shall be guided in all its decisions by the provisions of 
this Article. 
ARTICLE II 


MEMBERSHIP AND CAPITAL 


Section 1. Membership 


(a) The original members of the Corporation shall be those members of 
the Bank listed in Schedule A hereto which shall, on or before the date 


2197. 


* Treaties and Other International Acts Series, No. 3620; 7 U. 8. Treaties 
The following governments are parties by signature, and deposit of instruments 
acceptance: Australia, Austria, Belgium, Bolivia, Brazil, Burma, Canada, Cey!, 
Colombia, Costa Rica, Denmark, Dominican Republic, Ecuador, Egypt, El Salvador 
Ethiopia, Finland, France, German Federal Republic, Guatemala, Haiti, Honduras, 
Iceland, India, Indonesia, Iran, Iraq, Israel, Italy, Japan, Jordan, Lebanon, Luxe® 
bourg, Mexico, The Netherlands, Nicaragua, Norway, Pakistan, Panama, Paragus) 
Peru, Sweden, Thailand, Turkey, United Kingdom, United States, Venezuela. 

1 The text printed herein, including signatures and Schedule A, is as certified by oe 
Secretary of the International Bank for Reconstruction and Development on Dee. 7, 1959 
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specified in Article IX, Section 2(¢), accept membership in the Corpora- 
tion. 

(b) Membership shall be open to other members of the Bank at such 
times and in accordance with such terms as may be prescribed by the 
Corporation. 


Section 2. Capital Stock 


(a) The authorized capital stock of the Corporation shall be $100,000,- 
000, in terms of United States dollars. 

(b) The authorized capital stock shall be divided into 100,000 shares 
having a par value of one thousand United States dollars each. Any 
such shares not initially subscribed by original members shall be available 
for subsequent subscription in accordance with Section 3(d) of this Article. 

(c) The amount of capital stock at any time authorized may be increased 
by the Board of Governors as follows: 


(i) by a majority of the votes cast, in case such increase is necessary 
for the purpose of issuing shares of capital stock on initial sub- 
scription by members other than original members, provided that 
the aggregate of any increases authorized pursuant to this sub- 
paragraph shall not exceed 10,000 shares ; 

(ii) in any other case, by a three-fourths majority of the total voting 
power. 


(d) In case of an increase authorized pursuant to paragraph (c) (ii) 
above, each member shall have a reasonable opportunity to subscribe, under 
such conditions as the Corporation shall decide, to a proportion of the 
imerease of stock equivalent to the proportion which its stock theretofore 
subscribed bears to the total capital stock of the Corporation, but no 
member shall be obligated to subscribe to any part of the increased capital. 

e) Issuance of shares of stock, other than those subscribed either on 
uitial subseription or pursuant to paragraph (d) above, shall require a 
‘aree-fourths majority of the total voting power. 

f) Shares of stock of the Corporation shall be available for subscription 
aly by, and shall be issued only to, members. 


Section 3. Subscriptions 


a) Each original member shall subscribe to the number of shares of 
sock set forth opposite its name in Schedule A. The number of shares of 
sock to be subscribed by other members shall be determined by the Cor- 
poration. 

b) Shares of stock initially subscribed by original members shall be 
Sued at par. 

_\¢) The initial subscription of each original member shall be payable in 
‘ul within 30 days after either the date on which the Corporation shall 
ein operations pursuant to Article IX, Section 3(b), or the date on which 
"2 original member becomes a member, whichever shall be later, or at 
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such date thereafter as the Corporation shall determine. Payment shall 
be made in gold or United States dollars in response to a call by the 
Corporation which shall specify the place or places of payment. 

(d) The price and other terms of subscription of shares of stock to be 
subscribed, otherwise than on initial subscription by original members, 
shall be determined by the Corporation. 


Section 4. Limitation on Liability 


No member shall be liable, by reason of its membership, for obligations 
of the Corporation. 


Section 5. Restriction on Transfers and Pledges of Shares 


Shares of stock shall not be pledged or encumbered in any manner what- 
ever, and shall be transferable only to the Corporation. 


ARTICLE III 
OPERATIONS 


Section 1. Financing Operations 


The Corporation may make investments of its funds in productive private 
enterprises in the territories of its members. The existence of a govern- 
ment or other public interest in such an enterprise shall not necessarily 
preclude the Corporation from making an investment therein. 


Section 2. Forms of Financing 


(a) The Corporation’s financing shall not take the form of investments 
in capital stock. Subject to the foregoing, the Corporation may make in- 
vestments of its funds in such form or forms as it may deem appropriate 
in the circumstances, including (but without limitation) investments ac- 
cording to the holder thereof the right to participate in earnings and the 
right to subscribe to, or to convert the investment into, capital stock. 

(b) The Corporation shall not itself exercise any right to subscribe to, 
or to convert any investment into, capital stock. 


Section 3. Operational Principles 


The operations of the Corporation shall be conducted in accordance with 
the following principles: 


(i) the Corporation shall not undertake any financing for which in its 
opinion sufficient private capital could be obtained on reasonable 
terms ; 

(ii) the Corporation shall not finance an enterprise in the territories 
of any member if the member objects to such financing; 

(iii) the Corporation shall impose no conditions that the proceeds of 
any financing by it shall be spent in the territories of any Pp4™ 
ticular country ; 
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(iv) the Corporation shall not assume responsibility for managing any 
enterprise in which it has invested ; 

(v) the Corporation shall undertake its financing on terms and con- 
ditions which it considers appropriate, taking into account the 
requirements of the enterprise, the risks being undertaken by the 
the Corporation and the terms and conditions normally obtained 
by private investors for similar financing ; 

(vi) the Corporation shall seek to revolve its funds by selling its in- 
vestments to private investors whenever it can appropriately do so 
on satisfactory terms; 

(vii) the Corporation shall seek to maintain a reasonable diversification 
in its investments. 


Section 4. Protection of Interests 


Nothing in this Agreement shall prevent the Corporation, in the event of 
actual or threatened default on any of its investments, actual or threatened 
insolvency of the enterprise in which such investment shall have been 
nade, or other situations which, in the opinion of the Corporation, threaten 
to jeopardize such investment, from taking such action and exercising such 
rights as it may deem necessary for the protection of its interests. 


Section 5. Applicability of Certain Foreign Exchange Restrictions 


Funds received by or payable to the Corporation in respect of an invest- 
ment of the Corporation made in any member’s territories pursuant to 


Section 1 of this Article shall not be free, solely by reason of any provision 
of this Agreement, from generally applicable foreign exchange restrictions, 
regulations and controls in force in the territories of that member. 


Section 6. Miscellaneous Operations 


In addition to the operations specified elsewhere in this Agreement, the 
Corporation shall have the power to: 


(i) borrow funds, and in that connection to furnish such collateral or 
other security therefor as it shall determine; provided, however, 
that before making a public sale of its obligations in the markets of 
a member, the Corporation shall have obtained the approval of that 
member and of the member in whose currency the obligations are 
to be denominated ; 
invest funds not needed in its financing operations in such obliga- 
tions as it may determine and invest funds held by it for pension 
or similar purposes in any marketable securities, all without being 
subject to the restrictions imposed by other sections of this Article; 

ii) guarantee securities in which it has invested in order to facilitate 
their sale ; 

(iv) buy and sell securities it has issued or guaranteed or in which it 
has invested ; 
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(v) exercise such other powers incidental to its business as shall be 
necessary or desirable in furtherance of its purposes. 


Section 7. Valuation of Currencies 


Whenever it shall become necessary under this Agreement to value any 
currency in terms of the value of another currency, such valuation shall be 
as reasonably determined by the Corporation after consultation with the 
International Monetary Fund. 


Section 8. Warning To Be Placed on Securities 


Every security issued or guaranteed by the Corporation shall bear on its 
face a conspicuous statement to the effect that it is not an obligation of the 
Bank or, unless expressly stated on the security, of any government. 


Section 9. Political Activity Prohibited 


The Corporation and its officers shall not interfere in the political affairs 
of any member; nor shall they be influenced in their decisions by the 
political character of the member or members concerned. Only economic 
considerations shall be relevant to their decisions, and these considerations 
shall be weighed impartially in order to achieve the purposes stated in this 
Agreement. 

ArTICLE IV 
ORGANIZATION AND MANAGEMENT 


Section 1. Structure of the Corporation 


The Corporation shall have a Board of Governors, a Board of Directors, 
a Chairman of the Board of Directors, a President and such other officers 
and staff to perform such duties as the Corporation may determine. 


Section 2. Board of Governors 


(a) All the powers of the Corporation shall be vested in the Board of 
Governors. 

(b) Each Governor and Alternate Governor of the Bank appointed 
by a member of the Bank which is also a member of the Corporation shall 
ex officio be a Governor or Alternate Governor, respectively, of the Cor- 
poration. No Alternate Governor may vote except in the absence of his 
principal. The Board of Governors shall select one of the Governors as 
Chairman of the Board of Governors. Any Governor or Alternate Gov- 
ernor shall cease to hold office if the member by which he was appointed 
shall cease to be a member of the Corporation. 

(c) The Board of Governors may delegate to the Board of Directors 
authority to exercise any of its powers, except the power to: 


(i) admit new members and determine the conditions of their ad- 
mission ; 
(ii) increase or decrease the capital stock ; 
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(iii) suspend a member ; 

(iv) decide appeals from interpretations of this Agreement given by 
the Board of Directors; 

(v) make arrangements to cooperate with other international organiza- 
tions (other than informal arrangements of a temporary and ad- 
ministrative character) ; 

(vi) decide to suspend permanently the operations of the Corporation 

and to distribute its assets; 

(vii) declare dividends ; 

(viii) amend this Agreement. 


(ad) The Board of Governors shall hold an annual meeting and such 
other meetings as may be provided for by the Board of Governors or called 
by the Board of Directors. 
(e) The annual meeting of the Board of Governors shall be held in con- 
junction with the annual meeting of the Board of Governors of the Bank. 
(f) A quorum for any meeting of the Board of Governors shall be a 


majority of the Governors, exercising not less than two-thirds of the total j 
voting power. 3 
(g) The Corporation may by regulation establish a procedure whereby 3 
the Board of Directors may obtain a vote of the Governors on a specific r 
question without calling a meeting of the Board of Governors. 4 
(h) The Board of Governors, and the Board of Directors to the extent aa 
authorized, may adopt such rules and regulations as may be necessary or 5 
appropriate to conduct the business of the Corporation. rad 
(i) Governors and Alternate Governors shall serve as such without com- 5 
pensation from the Corporation. = 


Section 3. 


Voting 


(a) Each member shall have two hundred fifty votes plus one additional 
vote for each share of stock held. 


(b) Except as otherwise expressly provided, all matters before the 
Corporation shall be decided by a majority of the votes cast. 


Section 4. Board of Directors 


(a) The Board of Directors shall be responsible for the conduct of the 
general operations of the Corporation, and for this purpose shall exercise 
all the powers given to it by this Agreement or delegated to it by the Board 
of Governors. 

(b) The Board of Directors of the Corporation shall be composed ex 
oficio of each Executive Director of the Bank who shall have been either 
(i) appointed by a member of the Bank which is also a member of the 
Corporation, or (ii) elected in an election in which the votes of at least one 
member of the Bank which is also a member of the Corporation shall have 
‘ounted toward his election. The Alternate to each such Executive Di- 
‘eetor of the Bank shall ex officio be an Alternate Director of the Corpora- 
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tion. Any Director shall cease to hold office if the member by which he 
was appointed, or if all the members whose votes counted toward his 
election, shall cease to be members of the Corporation. 

(c) Each Director who is an appointed Executive Director of the Bank 
shall be entitled to cast the number of votes which the member by which 
he was so appointed is entitled to cast in the Corporation. Each Director 
who is an elected Executive Director of the Bank shall be entitled to cast 
the number of votes which the member or members of the Corporation 
whose votes counted toward his election in the Bank are entitled to cast 
in the Corporation. All the votes which a Director is entitled to cast 
shall be cast as a unit. 

(d) An Alternate Director shall have full power to act in the absence 
of the Director who shall have appointed him. When a Director is present 
his Alternate may participate in meetings but shall not vote. 

(e) A quorum for any meeting of the Board of Directors shall be a 
majority of the Directors exercising not less than one-half of the tota 


voting power. 


(f) The Board of Directors shall meet as often as the business < 
Corporation may require. aa 
(g) The Board of Governors shall adopt regulations under which 4 a 
member of the Corporation not entitled to appoint an Executive Director me 
of the Bank may send a representative to attend any meeting of the Boar br 
of Directors of the Corporation when a request made by, or a matter S; 
particularly affecting, that member is under consideration. 7 
Section 5. Chairman, President and Staff a. 
(a) The President of the Bank shall be ex officio Chairman of the Boa 
of Directors of the Corporation, but shall have no vote except a deciding Sz 
vote in case of an equal division. He may participate in meetings of 4 Ea 
Board of Governors but shall not vote at such meetings. the C 
(b) The President of the Corporation shall be appointed by the Board bssets 
Directors on the recommendation of the Chairman. The President shal * Such y 
chief of the operating staff of the Corporation. Under the direction of ® 
Board of Directors and the general supervision of the Chairman, he s& S20 
conduct the ordinary business of the Corporation and under their gene™ Bart 
control shall be responsible for the organization, appointment and disms® Corpor 
of the officers and staff. The President may participate in meetings this Ap 
the Board of Directors but shall not vote at such meetings. The Presi! 
shall cease to hold office by decision of the Board of Directors in whieh “ Stor; 
Chairman concurs. 
(ce) The President, officers and staff of the Corporation, in the dise2* tadien2 
of their offices, owe their duty entirely to the Corporation and to no «* Diate ; 
authority. Each member of the Corporation shall respect the internal 
character of this duty and shall refrain from all attempts to influence “ ; 
of them in the discharge of their duties. tirable 


(d) Subject to the paramount importance of securing the highest 
ards of efficiency and of technical competence, due regard shall be p& ~ 
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appointing the officers and staff of the Corporation, to the importance of 
recruiting personnel on as wide a geographical basis as possible. 


Section 6. Relationship to the Bank 


(a) The Corporation shall be an entity separate and distinct from the 
Bank and the funds of the Corporation shall be kept separate and apart 
from those of the Bank. The Corporation shall not lend to or borrow from 
the Bank. The provisions of this Section shall not prevent the Corpora- 
tion from making arrangements with the Bank regarding facilities, per- 
sonnel and services and arrangements for reimbursement of administrative 
expenses paid in the first instance by either organization on behalf of the 
other. 

b) Nothing in this Agreement shall make the Corporation liable for the 
acts or obligations of the Bank, or the Bank liable for the acts or obliga- 
tions of the Corporation. 


Section 7. Relations With Other International Organizations 


The Corporation, acting through the Bank, shall enter into formal ar- 
rangements with the United Nations and may enter into such arrangements 
vith other public international organizations having specialized responsi- 
ilities in related fields. 


Section 8. Location of Offices 


The principal office of the Corporation shall be in the same locality as 
the principal office of the Bank. The Corporation may establish other 
vees in the territories of any member. 


Section 9. Depositories 


Each member shall designate its central bank as a depository in which 
the Corporation may keep holdings of such member’s currency or other 
usets of the Corporation or, if it has no central bank, it shall designate for 
such purpose such other institution as may be acceptable to the Corporation. 


Section 10. Channel of Communication 


Each member shall designate an appropriate authority with which the 
rporation may communicate in connection with any matter arising under 
‘us Agreement. 


Section 11. Publication of Reports and Provision of Information 


&) The Corporation shall publish an annual report containing an 
uated statement of its accounts and shall circulate to members at appro- 
imate intervals a summary statement of its financial position and a profit 
“XC loss statement showing the results of its operations. 

The Corporation may publish such other reports as it deems de- 
weble to carry out its purposes. 
_ © Copies of all reports, statements and publications made under this 
‘tion shall be distributed to members. 
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Section 12. Dividends 


(a) The Board of Governors may determine from time to time what t 
part of the Corporation’s net income and surplus, after making appropriate 8 
provision for reserves, shall be distributed as dividends. ¢ 

(b) Dividends shall be distributed pro rata in proportion to capital t 
stock held by members. ¢ 

(ec) Dividends shall be paid in such manner and in such currency or 
currencies as the Corporation shall determine. 

ARTICLE V 
WITHDRAWAL; SUSPENSION OF MEMBERSHIP; SUSPENSION OF OPERATIONS 

Section 1. Withdrawal by Members 

Any member may withdraw from membership in the Corporation at any 
time by transmitting a notice in writing to the Corporation at its principal 
office. Withdrawal shall become effective upon the date such notice is 
received. 

Section 2. Suspension of Membership 

(a) If a member fails to fulfill any of its obligations to the Corporation, 
the Corporation may suspend its membership by decision of a majority 
of the Governors, exercising a majority of the total voting power. The 
member so suspended shall automatically cease to be a member one year 
from the date of its suspension unless a decision is taken by the same 
majority to restore the member to good standing. 

(b) While under suspension, a member shall not be entitled to exercise 
any rights under this Agreement except the right of withdrawal, but shall _ 
remain subject to all obligations. a 

IDOL 

Section 3. Suspension or Cessation of Membership in the Bank nee 

Any member which is suspended from membership in, or ceases to be 4 am 
member of, the Bank shall automatically be suspended from membership in. a 
or cease to be a member of, the Corporation, as the case may be. res 

Sec 

Section 4. Rights and Duties of Governments Ceasing To Be Members " 

(a) When a government ceases to be a member it shall remain liable for les 
all amounts due from it to the Corporation. The Corporation shall arrang? ower 
for the repurchase of such government’s capital stock as a part of the vith ¢ 
settlement of accounts with it in accordance with the provisions of this ‘Onser 
Section, but the government shall have no other rights under this Agree Vat) 
ment except as provided in this Section and in Article VIII (c). the Co 

(b) The Corporation and the government may agree on the repurchas? tions 
of the capital stock of the government on such terms as may be appropriate inne t 
under the circumstances, without regard to the provisions of paragraph (¢ and th 
below. Such agreement may provide, among other things, for 4 final Setion 


settlement of all obligations of the government to the Corporation. 
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(c) If such agreement shall not have been made within six months after 
the government ceases to be a member or such other time as the Corporation 
and such government may agree, the repurchase price of the government’s 
eapital stock shall be the value thereof shown by the books of the Corpora- 
tion on the day when the government ceases to be a member. The repur- 
chase of the capital stock shall be subject to the following conditions: 


(i) payments for shares of stock may be made from time to time, upon 
their surrender by the government, in such instalments, at such 
times and in such available currency or currencies as the Cor- 
poration reasonably determines, taking into account the financial 
position of the Corporation; 
any amount due to the government for its capital stock shall be 
withheld so long as the government or any of its agencies remains 
liable to the Corporation for payment of any amount and such 
amount may, at the option of the Corporation, be set off, as it 
becomes payable, against the amount due from the Corporation; 
if the Corporation sustains a net loss on the investments made pur- 
suant to Article III, Section 1, and held by it on the date when the 
government ceases to be a member, and the amount of such loss 
exceeds the amount of the reserves provided therefor on such date, 
such government shall repay on demand the amount by which the 
repurchase price of its shares of stock would have been reduced if 
such loss had been taken into account when the repurchase price 
was determined. 


d) In no event shall any amount due to a government for its capital 
stock under this Section be paid until six months after the date upon which 
the government ceases to be a member. If within six months of the date 
pon which any government ceases to be a member the Corporation sus- 
pends operations under Section 5 of this Article, all rights of such govern- 
uent shall be determined by the provisions of such Section 5 and such 
zovernment shall be considered still a member of the Corporation for pur- 
poses of such Section 5, except that it shall have no voting rights. 


Section 5. Suspension of Operations and Settlement of Obligations 


a) The Corporation may permanently suspend its operations by vote 
fa majority of the Governors exercising a majority of the total voting 
dower. After such suspension of operations the Corporation shall forth- 
mith cease all activities, except those incident to the orderly realization, 
‘wnservation and preservation of its assets and settlement of its obligations. 
Tatil final settlement of such obligations and distribution of such assets, 
whe Corporation shall remain in existence and all mutual rights and obliga- 
‘ons of the Corporation and its members under this Agreement shall con- 
‘nue unimpaired, except that no member shall be suspended or withdraw 
tnd that no distribution shall be made to members except as in this 
‘etion provided. 

5) No distribution shall be made to members on account of their 
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subscriptions to the capital stock of the Corporation until all liabilities t 
creditors shall have been discharged or provided for and until the Board 
of Governors, by vote of a majority of the Governors exercising a majority 
of the total voting power, shall have decided to make such distribution. 

(ec) Subject to the foregoing, the Corporation shall distribute the assets 
of the Corporation to members pro rata in proportion to capital stock held 
by them, subject, in the case of any member, to prior settlement of all out. 
standing claims by the Corporation against such member. Such dis. 
tribution shall be made at such times, in such currencies, and in cash « 
other assets as the Corporation shall deem fair and equitable. The shares 
distributed to the several members need not necessarily be uniform in re. 
spect of the type of assets distributed or of the currencies in which they 
are expressed. 

(d) Any member receiving assets distributed by the Corporation pursv- 
ant to this Section shall enjoy the same rights with respect to such assets a: 
the Corporation enjoyed prior to their distribution. 


ArTICLE VI 


cy 


STATUS, IMMUNITIES AND PRIVILEGES 


Section 1. Purposes of Article 


To enable the Corporation to fulfill the functions with which it is « 
trusted, the status, immunities and privileges set forth in this Article she 
be accorded to the Corporation in the territories of each member. 


Section 2. Status of the Corporation 


The Corporation shall possess full juridical personality and, in par 
ular, the capacity : 


(i) to contract; 
(ii) to acquire and dispose of immovable and movable property ; 


(iii) to institute legal proceedings. 


Section 3. Position of the Corporation with Regard to Judicial Proce 


Actions may be brought against the Corporation only in a court 
competent jurisdiction in the territories of a member in which the Or 
poration has an office, has appointed an agent for the purpose of accept 
service or notice of process, or has issued or guaranteed securities. ° 
actions shall, however, be brought by members or persons acting for © 
deriving claims from members. The property and assets of the Corpo 
tion shall, wheresoever located and by whomsoever held, be immune *@ 
all forms of seizure, attachment or execution before the delivery of = 


judgment against the Corporation. 


Section 4. Immunity of Assets from Seizure 


Property and assets of the Corporation, wherever located and by ¥2” 
soever held, shall be immune from search, requisition, confiscation, @=" 
priation or any other form of seizure by executive or legislative actio" 
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Section 5. Immunity of Archives 


The archives of the Corporation shall be inviolable. 


Section 6. Freedom of Assets from Restrictions 


To the extent necessary to carry out the operations provided for in this 
Agreement and subject to the provisions of Article III, Section 5, and the 
other provisions of this Agreement, all property and assets of the Corpora- 
tion shall be free from restrictions, regulations, controls and moratoria of 
any nature. 


Section 7. Privilege for Communications 


The official communications of the Corporation shall be accorded by each 
member the same treatment that it accords to the official communications 


of other members. 


Section 8. Immunities and Privileges of Officers and Employees 


All Governors, Directors, Alternates, officers and employees of the 
Corporation : 

(i) shall be immune from legal process with respect to acts performed 
by them in their official capacity ; 

(ii) not being local nationals, shall be accorded the same immunities 
from immigration restrictions, alien registration requirements and 
national service obligations and the same facilities as regards ex- 
change restrictions as are accorded by members to the representa- 
tives, officials, and employees of comparable rank of other members ; 
shall be granted the same treatment in respect of travelling fa- 
cilities as is accorded by members to representatives, officials and 
employees of comparable rank of other members. 


Section 9. Immunities from Tazxation 


(a) The Corporation, its assets, property, income and its operations and 
transactions authorized by this Agreement, shall be immune from all 
‘axation and from all customs duties. The Corporation shall also be im- 
mune from liability for the collection or payment of any tax or duty. 

b) No tax shall be levied on or in respect of salaries and emoluments 
paid by the Corporation to Directors, Alternates, officials or employees of 
‘he Corporation who are not local citizens, local subjects, or other local 
tationals. 

¢) No taxation of any kind shall be levied on any obligation or security 
ssued by the Corporation (including any dividend or interest thereon) by 
vhomsoever held: 

i) which discriminates against such obligation or security solely be- 

cause it is issued by the Corporation; or 
if the sole jurisdictional basis for such taxation is the place or 
currency in which it is issued, made payable or paid, or the location 


of any office or place of business maintained by the Corporation. 
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(d) No taxation of any kind shall be levied on any obligation or security 
guaranteed by the Corporation (including any dividend or interest 


thereon) by whomsoever held: 


(i) which discriminates against such obligation or security solely be- 
cause it is guaranteed by the Corporation; or 

(ii) if the sole jurisdictional basis for such taxation is the location of 
any office or place of business maintained by the Corporation. 


Section 10. Application of Article 

Each member shall take such action as is necessary in its own territories 
for the purpose of making effective in terms of its own law the principles 
set forth in this Article and shall inform the Corporation of the detailed 
action which it has taken. 


Section 11. Waiver 

The Corporation in its discretion may waive any of the privileges and 
immunities conferred under this Article to such extent and upon such 
conditions as it may determine. 


ARTICLE VII 
AMENDMENTS 
(a) This Agreement may be amended by vote of three-fifths of the 
Governors exercising four-fifths of the total voting power. 
(b) Notwithstanding paragraph (a) above, the affirmative vote of all 
Governors is required in the case of any amendment modifying: 


(i) the right to withdraw from the Corporation provided in Article V, 
Section 1; 
(ii) the pre-emptive right secured by Article II, Section 2(d) ; 
(iii) the limitation on liability provided in Article II, Section 4. 


(c) Any proposal to amend this Agreement, whether emanating from 4 
member, a Governor or the Board of Directors, shall be communicated to 
the Chairman of the Board of Governors who shall bring the proposal 
before the Board of Governors. When an amendment has been duly 
adopted, the Corporation shall so certify by formal communication ad- 
dressed to all members. Amendments shall enter into force for all members 
three months after the date of the formal communication unless the Board 
of Governors shall specify a shorter period. 


ArTIcLE VIII 


INTERPRETATION AND ARBITRATION 


(a) Any question of interpretation of the provisions of this Agreement 
arising between any member and the Corporation or between any members 
of the Corporation shall be submitted to the Board of Directors for its 
decision. If the question particularly affects any member of the Corpora- 
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tion not entitled to appoint an Executive Director of the Bank, it shall be 
entitled to representation in accordance with Article IV, Section 4(g). 

(b) In any case where the Board of Directors has given a decision under 
a) above, any member may require that the question be referred to the 
Board of Governors, whose decision shall be final. Pending the result of 
the reference to the Board of Governors, the Corporation may, so far as 
it deems necessary, act on the basis of the decision of the Board of 
Directors. 

(ec) Whenever a disagreement arises between the Corporation and a 
country which has ceased to be a member, or between the Corporation and 
any member during the permanent suspension of the Corporation, such 
disagreement shall be submitted to arbitration by a tribunal of three 
arbitrators, one appointed by the Corporation, another by the country in- 
volved and an umpire who, unless the parties otherwise agree, shall be 
appointed by the President of the International Court of Justice or such 
ther authority as may have been prescribed by regulation adopted by the 
Corporation. The umpire shall have full power to settle all questions of 
procedure in any case where the parties are in disagreement with respect 
thereto. 

ArTICLE IX 
FINAL PROVISIONS 
Section 1. Entry into Force 


This Agreement shall enter into force * when it has been signed on behalf 
f not less than 30 governments whose subscriptions comprise not less than 
75 percent of the total subscriptions set forth in Schedule A and when the 
instruments referred to in Section 2(a) of this Article have been deposited 
m their behalf, but in no event shall this Agreement enter into force 
tefore October 1, 1955. 


Section 2. Signature 


a) Each government on whose behalf this Agreement is signed shall 
leposit with the Bank an instrument setting forth that it has accepted this 
Agreement without reservation in accordance with its law and has taken all 
steps necessary to enable it to carry out all of its obligations under this 
Agreement. 

b) Each government shall become a member of the Corporation as 
‘rom the date of the deposit on its behalf of the instrument referred to in 
paragraph (a) above except that no government shall become a member 
vefore this Agreement enters into force under Section 1 of this Article. 

¢) This Agreement shall remain open for signature until the close of 
wusiness on December 31, 1956, at the principal office of the Bank on behalf 
f the governments of the countries whose names are set forth in Sched- 
ue A. 

d) After this Agreement shall have entered into force, it shall be open 
‘% signature on behalf of the government of any country whose member- 
‘up has been approved pursuant to Article II, Section 1(b). 

July 20, 1956, 
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Section 3. Inauguration of the Corporation 


(a) As soon as this Agreement enters into force under Section 1 of this 
Article the Chairman of the Board of Directors shall call a meeting of the 
Board of Directors. 

(b) The Corporation shall begin operations on the date when such 
meeting is held. 

(ce) Pending the first meeting of the Board of Governors, the Board of 
Directors may exercise all the powers of the Board of Governors except 
those reserved to the Board of Governors under this Agreement. 


Done at Washington, in a single copy which shall remain deposited in 
the archives of the International Bank for Reconstruction and Develop- 
ment, which has indicated by its signature below its agreement to act as 
depository of this Agreement and to notify all governments whose names 
are set forth in Schedule A of the date when this Agreement shall enter 
into force under Article LX, Section 1 hereof. 


[Signed] International Bank for Reconstruction 
and Development 
EvuGENE R. Buack 
President 


{Here follow signatures on behalf of Cuba, Panama, Costa Rica, Mexico, 
Dominiean Republic, Honduras, Paraguay, Guatemala, Greece, Peru, 


Nicaragua, Colombia, Chile, Haiti, Ecuador, Pakistan, Iceland, India. 
the United Kingdom, Canada, Austria, and the United States. ] 


SCHEDULE A 


SUBSCRIPTIONS TO CAPITAL STOCK OF THE INTERNATIONAL FINANCE CORPORATION 


Amount 
Number of (in United 
Country Shares States dollars 


Australia 2,215 2,215,000 
Austria 554 554,000 
Belgium 2,492 2,492,000 
Bolivia 78 78,000 
Brazil 1,163 1,163,000 
Burma 166 166,000 
Canada 3,600 3,600,000 
Ceylon 166 166,000 
Chile 388 388,000 
China 6,646 6,646,000 
Colombia 388 388,000 
Costa Rica 22 22,000 
Cuba 388 388,000 
Denmark 753 753,000 
Dominican Republic 22 22.000 
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Country 


Ecuador 
Egypt 

El Salvador 
Ethiopia 
Finland 
France 
Germany 
Greece 
Guatemala 
Haiti 
Honduras 
Iceland 
India 
Indonesia 
Iran 

Iraq 

Israel 

Italy 

Japan 
Jordan 
Lebanon 
Luxembourg 
Mexico 
Netherlands 
Nicaragua 
Norway 
Pakistan 
Panama 
Paraguay 
Peru 
Philippines 
Sweden 
Syria 
Thailand 
Turkey 


Union of South Africa 
United Kingdom 


United States 
Uruguay 
Venezuela 
Yugoslavia 


Total: 
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Number of 

Shares 
35 

590 

11 

33 

421 
5,815 
3,655 
277 
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Amount 
(in United 


States dollars) 


35,000 
590,000 
11,000 
33,000 
421,000 
5,815,000 
3,655,000 
277,000 
22,000 
22,000 
11,000 
11,000 
4,431,000 
1,218,000 
372,000 
67,000 
50,000 
1,994,000 
2,769,000 
33,000 
50,000 
111,000 
720,000 
3,046,000 
9,000 
554,000 
1,108,000 
2,000 
16,000 
194,000 
166,000 
1,108,000 
72,000 
139,000 
476,000 
1,108,000 
14,400,000 
35,168,000 
116,000 
116,000 
443,000 


$100,000,000 
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IRAQ-TURKEY 


PACT OF MUTUAL CO-OPERATION? 


Signed at Bagdad, February 24, 1955; in force February 28, 1955 


Whereas the friendly and brotherly relations existing between Iraq and 
Turkey are in constant progress, and in order to complement the contents 
of the Treaty of friendship and good neighbourhood concluded between 
His Majesty the King of Iraq and His Excellency the President of the 


Turkish Republic signed in Ankara on the 29th of March, 1946, which recog- t 
nised the fact that peace and security between the two countries is an inte- ( 
gral part of the peace and security of all the Nations of the world and in p 
particular the Nations of the Middle East, and that it is the basis for their st 
foreign policies ; 0 
Whereas Article 11 of the Treaty of Joint Defence and Economic Co- 
operation between the Arab League States * provides that no provision of 
that Treaty shall in any way affect, or is designed to affect any of the - 
rights and obligations accruing to the contracting parties from the United be 
Nations Charter ; tic 
And having realised the great responsibilities borne by them in their 
capacity as members of the United Nations concerned with the maintenance 
of peace and security in the Middle East region which necessitate taking 
the required measures in accordance with Article 51 of the United Nations Pa 
Charter ; * tra 
They have been fully convinced of the necessity of concluding a pact ler 
fulfilling these aims, and for that purpose have appointed as their pleni- nat 
potentiaries : 
His Majesty King Faisal II, 
King of Iraq; 
His Excellency Al Farik Nuri As-Said, h. 
Prime Minister ; oak 
His Excellency Burhanuddin Bash-Ayan, moe 
Acting Minister for Foreign Affairs; stray 
His Excellency Jalal Bayar, fF 
President of the Turkish Republic ; Ar 
His Excellency Adnan Menderes, nent 
Prime Minister ; Drege 
His Excellency Professor Fuat Koprulu, tine 
Minister for Foreign Affairs; per 
arti 
who having communicated their full powers, found to be in good and due 
form, have agreed as follows: AP 
Parties to the Pact by access™ he fr 


1 British Treaty Series, No. 39 (1956), Cmd. 9859. 
are Great Britain, Iran and Pakistan. 2 See 49 A.J.I.L. Supp. 53 (1955). 
8 British Treaty Series, No. 67 (1946), Cmd. 7015. 
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ARTICLE 1 


Consistent with Article 51 of the United Nations Charter the High Con- 
tracting Parties will co-operate for their security and defence. Such 
measures as they agree to take to give effect to this co-operation may form 
the subject of special agreements with each other. 


ARTICLE 2 


In order to ensure the realisation and effect application of the co-opera- 
tion provided for in Article 1 above, the competent authorities of the High 
Contracting Parties will determine the measures to be taken as soon as the 
present Pact enters into force. These measures will become operative as 
soon as they have been approved by the Governments of the High Con- 
tracting Parties. 

ARTICLE 3 


The High Contracting Parties undertake to refrain from any interference 
whatsoever in each other’s internal affairs. They will settle any dispute 
between themselves in a peaceful way in accordance with the United Na- 
tions Charter. 

ARTICLE 4 


The High Contracting Parties declare that the dispositions of the present 
Pact are not in contradiction with any of the international obligations con- 
tracted by either of them with any third State or States. They do not 
derogate from, and cannot be interpreted as derogating from, the said inter- 
national obligations. The High Contracting Parties undertake not to enter 
into any international obligation incompatible with the present Pact. 


ARTICLE 5 


This Pact shall be open for accession to any member State of the Arab 
League or any other State actively concerned with the security and peace in 
this region and which is fully recognised by both of the High Contracting 
Parties. Accession shall come into force from the date on which the in- 
strument of accession of the State concerned is deposited with the Ministry 
{Foreign Affairs of Iraq. 

Any acceding State Party to the present Pact may conclude special agree- 
nents, in accordance with Article 1, with one or more States Parties to the 
present Pact. The competent authority of any acceding State may deter- 
nine measures in accordance with Article 2. These measures will become 
perative as soon as they have been approved by the Governments of the 
Parties concerned. 

ARTICLE 6 


A Permanent Council at Ministerial level will be set up to function within 
he framework of the purposes of this Pact when at least four Powers 
*come parties to the Pact. 

The Council will draw up its own rules of procedure. 
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ARTICLE 7 


This Pact remains in force for a period of five years, renewable for other 
five-year periods. Any Contracting Party may withdraw from the Pact by 
notifying the other Parties in writing of its desire to do so, six months 
before the expiration of any of the above-mentioned periods, in which case 
the Pact remains valid for the other Parties. 


ARTICLE 8 


This Pact shall be ratified by the Contracting Parties and ratifications 
shall be exchanged at Ankara as soon as possible. Thereafter it shall 
come into force from the date of the exchange of ratifications. 


In witness whereof the said Plenipotentiaries have signed the present 
Pact in Arabic, Turkish and English, all three texts being equally authentic 
except in the case of doubt, when the English text shall prevail. 


Done in duplicate at Bagdad this second day of Rajab 1374 Hijri corre- 
sponding to the twenty-fourth day of February, 1955. 


Nurr As-Salp, 

For His Majesty the King of Iraq. 
BURHANUDDIN BasH-AYAN, 

For His Majesty the King of Iraq. 
ADNAN MENDEREs, 

For the President of the Turkish Republic. 
Fuat 

For the President of the Turkish Republic. 


EXCHANGE OF LETTERS * 


Baghdad, 24 February, 1955 
Excellency, 

In connection with the Pact signed by us to-day, I have the honour 
to place on record our understanding that this Pact will enable our two 
countries to cooperate in resisting any aggression directed against either 
of them and that in order to ensure the maintenance of peace and secur- 
ity in the Middle East region, we have agreed to work in close coopera- 
tion for effecting the carrying out of the United Nations resolutions con- 
cerning Palestine. 

Accept, Excellency, the assurances of my highest consideration. 
Nuri As-Salp 
His Excellency Adnan Menderes, 
Prime Minister of Turkey, Baghdad. 
Baghdad, 24 February, 1955 
Excellency, 
I have the honour to acknowledge receipt of Your Excellency’s letter 
of to-day’s date, which reads as follows: [see above] 


4 Revue de Droit International pour le Moyen-Orient, Vol. 4, No. 1 (August, 1955), 
p. 378. 
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I wish to confirm my agreement to the contents of the said letter. 
Accept, Excellency, the assurances of my highest consideration. 


ADNAN MENDERES. 
His Excellency Nuri As-Said, 
Prime Minister of Iraq, Baghdad. 


UNITED KINGDOM—KINGDOM OF IRAQ 
SPECIAL AGREEMENT 
{With Exchanges of Notes] 
Signed at Bagdad, April 4, 1955; in force April 5, 1955 * 


The Government of the United Kingdom of Great Britain and Northern 
Ireland and the Government of the Kingdom of Iraq, 

Considering that the United Kingdom intends to accede to the Pact of 
Mutual Co-operation between Iraq and Turkey signed at Bagdad on 
February 24, 1955;* and 

Desiring as equal and sovereign partners in the Pact to make a Special 
Agreement in accordance with the provisions of Article 1 of the Pact; 

Have agreed as follows: 


ARTICLE 1 


The two Contracting Governments shall maintain and develop peace and 
friendship between their two countries and shall co-operate for their se- 
curity and defence in accordance with the Pact of Mutual Co-operation. 


ARTICLE 2 
The Treaty of Alliance between the United Kingdom and Iraq, signed at 
Bagdad on June 30, 1930,? with annexure and Notes exchanged, shall ter- 
minate from the date when the present Agreement comes into force. 
ARTICLE 3 
The Government of Iraq by the present Agreement undertake no obliga- 
tions beyond the frontiers of Iraq. 
ARTICLE 4 
The Government of Iraq assume full responsibility for the defence of 


[raq and will command and guard all defence installations in Iraq. 


ARTICLE 5 


In accordance with Article 1 of the Pact, there shall be close co-opera- 
ton between the competent authorities of the two Governments for the 


* British Treaty Series, No. 50 (1955), Cmd. 9544. 


‘Mise. No. 5 (1955), Cmd. 9429; Treaty Series, No. 39 (1956), Cmd. 9859, printed 
above, 


*British Treaty Series, No. 15 (1931), Cmd. 3797. 


505 


506 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 51 


defence of Iraq. This co-operation shall include planning, combined train- 
ing and the provision of such facilities as may be agreed upon between the 
two Contracting Governments for this purpose and with the object of main- 
taining Iraq’s armed forces at all times in a state of efficiency and readiness. 


ARTICLE 6 


The Government of the United Kingdom shall, at the request of the 
Government of Iraq, do their best 


(a) to afford help to Lraq 

(i) in creating and maintaining an effective Iraqi Air Force by 
means of joint training and exercises in the Middle East; 

(ii) in the efficient maintenance and operation of such airfields and 
other installations as may from time to time be agreed to be 
necessary ; 

(b) to join with the Government of Iraq in 

(i) establishing an efficient system of warning against air attacks; 

(ii) ensuring that equipment for the defence of Iraq is kept in Iraq 
in a state of readiness; 

(iii) training and equipping Iraqi Forces for the defence of their 
country ; 

(c) to make available in Iraq technical personnel of the British forces 
for the purpose of giving effect to the provisions of paragraphs (a 
and (0b) of this Article. 


ARTICLE 7 


Service aircraft of the two countries shall enjoy staging and over-flying 
facilities in each other’s territories. 


ARTICLE 8 


In the event of an armed attack against Iraq or the threat of an armed at- 
tack which, in the opinion of the two Contracting Governments, endangers 
the security of Iraq, the Government of the United Kingdom at the request 
of the Government of Iraq shall make available assistance, including if 
necessary armed forces to help to defend Iraq. The Government of Iraq 
shall provide all facilities and assistance to enable such aid to be rapid 
and effective. 

ARTICLE 9 


(a) The present Agreement shall come into force on the date on which 
the United Kingdom becomes a party to the Pact.® 

(b) The Agreement shall remain in force so long as both Iraq and the 
United Kingdom are parties to the Pact. 


In witness whereof the undersigned, being duly authorised thereto, have 
signed the present Agreement and have affixed thereto their seals. 


* The United Kingdom acceded to Turco-Iraqi Pact on April 5, 1955. 
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Done at Bagdad this 11th day of Shaban, 1374 Hijri, corresponding to 
the 4th day of April, 1955, in duplicate, in the English and Arabie lan- 
guages, both texts being equally authentic except in cases of doubt when 
the English text shall prevail. 

(L.S.) Ropert H. Turton. (L.8.) Nourry Sar. 
(L.S.) MicnarL WriGHrT. (L.8.) B. BasHayan. 


EXCHANGES OF NOTES 
No. 1 
The lraqi Prime Minister to Her Majesty’s Ambassador at Bagdad 


(Translation) 


Office of the Prime Minister, 
Bagdad, April 4, 1955. 


Your Excellency, 

I have the honour to refer to the Special Agreement signed to-day be- 
tween the Government of Iraq and the Government of the United Kingdom, 
and to propose that the provisions set out in the Memorandum attached to 
this Note should be made for the purpose of giving effect to the Special 
Agreement. 

[ have the honour further to propose that, if those provisions are ac- 
eptable to the Government of the United Kingdom, this Note and at- 
tached Memorandum, together with your Excellency’s reply, shall con- 
stitute an agreement between our two Governments, which shall come into 
force on the same date, and remain in force for the same period, as the 
Special Agreement, and that detailed arrangements shall be made accord- 
ingly between the competent authorities of the two Governments. 

[ avail myself of this opportunity to renew to your Excellency the as- 
surance of my highest consideration. 

Noury Sal. 


MEMORANDUM ATTACHED TO NOTE NO. 1 


1. (a) Command of Habbaniya, Shaiba and Margil shall pass as from 
the date of signature of the Special Agreement to the Government of Iraq, 
ind Iraqi officers of appropriate rank shall be appointed for this purpose on 
May 2, 1955, 

(b) All flying units of the Royal Air Force now stationed in Hab- 
‘aniya and Shaiba shall be withdrawn progressively, and their withdrawal 
“uall be completed within one year after the date of signature of the 
Special Agreement. 

(c) As the withdrawal of these flying units proceeds, the Government 
* the United Kingdom shall also progressively withdraw members of their 
“etnieal and administrative personnel and personnel of authorised service 
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organisations until only those remain in Iraq who are required for the 
purpose of the Special Agreement and this Memorandum. 

2. (a) Under the Special Agreement, British personnel shall be in Iraq 
to assist the Iraqi Forces with training and with the installation, operation 
and maintenance of facilities and equipment, and to service aircraft. 

(b) The command and administration of British personnel and in- 
stallations shall be the responsibility of the Government of the United 
Kingdom, and for this purpose the Government of the United Kingdom 
shall make available the necessary British staff to command and administer 
them under the overall authority of the Iraqi officer in charge of each es- 
tablishment. 

(c) The senior British officer appointed in each case shall act in close 
liaison with the Iraqi officer in command. 

3. The provisions of the Agreement regarding the Status of Forces of 
Parties to the North Atlantic Treaty, signed in London on June 19, 1951, 
shall apply to the forces of each Government in the territories of the other 
Government. Detailed arrangements for the application of those pro- 
visions shall be made by the two Governments as soon as possible. Until 
such detailed arrangements have been made in Iraq, the provisions at pres- 
ent applicable to British forces there shall continue to apply. 

4. (a) In accordance with Article 4 of the Special Agreement, the 
Government of Iraq shall assume responsibility for the protection of all 
airfields and installations in Iraq and to this end shall incorporate into the 
Iraqi Forces those members of the Royal Air Force Levies, Iraq, who wish t 
volunteer. The Government of the United Kingdom shall, for a limited 
period, make available for loan to the Iraqi forces British personnel, as far 
as possible from among those now serving with the Royal Air Force Levies 
Iraq, to facilitate such transfer and integration. 

(b) The two Governments shall use their best endeavours to ensure 
that as many as possible of the civilians at present employed at Habbaniya. 
Shaiba and Margil shall continue in employment there. 

5. The Government of the United Kingdom undertake, in accordance 
with Article 6 (a) and (c) of the Special Agreement and in order to fa- 
cilitate the closest co-operation between the air forces of the two countries 


to do their best: 


(a) to provide expert advice and assistance in operational and technical 
matters, including the extension of Iraqi airfields, and in the con 
struction of such additional airfields and facilities as may be agreed 
to be necessary ; 

(b) to provide personnel to assist in the training of the Royal !ra@ 
Air Force and to offer continuous consultation regarding methods 
and techniques of training at all stages; 

(c) to arrange that Royal Air Force squadrons and other British aircraft 


shall make periodic visits to Iraq in accordance with the provisions 


«British Treaty Series, No. 3 (1955), Cmd. 9363; T.I.A.8., No. 2846; 48 AJ LL 
Supp. 83 (1954). 
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of the Special Agreement and this Memorandum in particular for 
the purpose of joint training at all times; 

(d) to make available in Iraq British personnel for the servicing, main- 
tenance and repair of British aircraft as well as for such airfield 
services as it may be agreed that they should provide on the airfields 
jointly used by both parties; 

(e) to grant facilities, including instructional courses abroad, for train- 
ing Iraqi personnel if suitable facilities are not available in Iraq; 

(f) to facilitate as far as possible the supply of necessary aircraft and 
associated equipment of modern design. 


6. The Government of the United Kingdom shall do their best to join 
with the Government of Iraq in establishing as soon as possible an efficient 
system for anti-aircraft defence, including a radar warning system and a 
system for aircraft reporting. For these purposes the Government of 
the United Kingdom shall make available to the Government of Iraq the 
co-operation and advice of qualified service and technical personnel. 

7. For the purposes of Article 8 of the Special Agreement, the Iraqi land 
forces shall be so trained as to facilitate closest co-operation with the land 
forces of the United Kingdom and suitably trained and experienced British 
personnel shall be made available to assist in the training of the Iraqi land 
forces and to attend and advise on field and other exercises. The Govern- 
ment of the United Kingdom shall do their best to facilitate the supply to 
the Government of Iraq of arms and other appropriate equipment of mod- 
ern design. 

8. The Government of the United Kingdom shall co-operate with the 
Government of Iraq in establishing in advance and maintaining to an 
agreed standard such maintenance installations, including tank repair 
facilities, as may be agreed to be necessary in the event of an armed attack 
for the Iraqi forces and British forces co-operating with them. Expert 
service advice on their siting and construction, and advice and assistance in 
their maintenance and manning, shall be made available by the Government 
of the United Kingdom. 

9. (a) The Government of the United Kingdom shall make available, 
as may be agreed between the two Governments, the co-operation and advice 
of suitably qualified service and technical personnel with a view to the 
establishment of an organisation for mine watching and mine clearance on 
the Shatt el Arab. 

(b) The Government of Iraq shall continue to permit British naval 
units to visit the Shatt el Arab at any time on previous notification being 
given. 

10. The existing procedures and facilities under which aircraft under 
the control of the Royal Air Force overfly, land, refuel and are serviced in 
Iraq, shall be continued. Similar procedures shall apply and similar fa- 
‘ilities shall be made available in the United Kingdom and its dependent 
‘erritories to aircraft under the control of the Royal Iraqi Air Force. 

ll. (a) The Government of the United Kingdom shall join with the 
Government of Iraq in establishing in Iraq stocks of military stores and 
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equipment for use by the armed forces of the two countries for the defence 
of Iraq in the event of an armed attack against Iraq. These stocks shall 
be stored at sites in Iraq to be agreed between the competent authorities 
of the two Governments. 

(b) The Government of Iraq shall provide the depots necessary for 
the safe keeping of those stocks and shall assume full responsibility for their 
security. 

(c) For administrative purposes, stocks which are the property of 
the Government of Iraq shall be stored separately from those which are 
the property of the Government of the United Kingdom. 

(d) Stocks shall be kept in a state of readiness at all times. Ac- 
cordingly, provision shall be made for their maintenance, turn-over, inspec- 
tion and periodical replacement, and each Government shall provide the 
personnel necessary for those purposes with respect to the stocks belonging 
to them. 

(e) The Government of the United Kingdom may freely dispose of 
any items of such stocks, the property of the Government of the United 
Kingdom, which may become surplus to British requirements, subject to 
the offer of first refusal to the Government of Iraq in the case of any prop- 
erty to be disposed of in Iraq. 

12. (a) The Government of Iraq shall make available essential services 
for the use of British personnel and shall, if necessary, allocate suitable 
accommodation for them and their families. 

(b) Where new installations are from time to time agreed to be 
necessary for the purposes of the Special Agreement and this Memorandum, 
the terms of their provision shall be agreed between the two Governments. 


No. 1a 
Her Majesty’s Ambassador at Bagdad to the Iraqi Prime Minister 


British Embassy, 
Bagdad, April 4, 1955. 
Your Excellency, 

I have the honour to acknowledge the receipt of your Excellency’s Note 
of to-day’s date proposing that the provisions set out in the Memorandum 
attached to your Excellency’s Note should be made for the purpose of giv- 
ing effect to the Special Agreement signed to-day between the Government 
of Iraq and the Government of the United Kingdom. 

I have the honour, in accepting the provisions, to confirm that your 
Excellency’s Note, together with this Note in reply, shall constitute an 
agreement between our two Governments on the terms of those provisions, 
which shall come into force on the same date, and remain in force for the 
same period, as the Special Agreement, and I have the honour to agree t0 
your Excellency’s further proposal that detailed arrangements shall be 
made accordingly between the competent authorities of the two Govern- 


ments. 
I have, etc. 
MiIcHAEL WRIGHT. 


~ 
> 
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No. 2 
The Iraqi Prime Minister to Her Majesty’s Ambassador at Bagdad 
(Translation) 


Office of the Prime Minister, 
Bagdad, April 4, 1955. 


Your Excellency, 


I have the honour to refer to the Special Agreement signed to-day be- 
tween the Government of Iraq and the Government of the United Kingdom 
and to our Notes 1 and 1a exchanged this day, and to propose that the pro- 
visions set out in the Memorandum attached to this Note should be made for 
the purpose of giving effect to the Special Agreement and to those Notes. 

I have the honour further to propose that, if those provisions are ac- 
ceptable to the Government of the United Kingdom, this Note and the 
attached Memorandum, together with your Excellency’s reply, should con- 
stitute an agreement between our two Governments, which shall enter into 
foree on the same date, and remain in force for the same period, as the 
Special Agreement. 

I avail myself of this opportunity to renew to your Excellency the as- 
surance of my highest consideration. 

Noury Salp 


MEMORANDUM ATTACHED TO NOTE NO, 2 


(a) All immovable property now in British ownership shall continue 
in British ownership or be handed over to the Government of Iraq, or 
be freely disposed of by the Government of the United Kingdom. Certain 
installations that will serve the needs of both Governments shall be handed 
over to the Government of Iraq free of charge. All other immovable prop- 
erty handed over to the Government of Iraq as above shall be paid for at its 
in situ value. 

(b) Where installations have been handed over free of charge the Gov- 
ernment of the United Kingdom shall enjoy full rights of free user. Where 
the Government of Iraq have paid for immovable property, they shall be 
entitled to make a reasonable charge, to be settled by agreement, for its 
subsequent use by the Government of the United Kingdom. 

(c) Each Government shall be responsible for the operation and the 
maintenance of immovable property in their ownership. The two Govern- 
ments shall agree on the standards to be observed and, in appropriate cases, 
the apportionment of the cost, in respect of the operation and maintenance 
of the installations which serve the needs of both Governments. 

(d) Movable property required for operation of any property handed 
over under paragraph (a) above shall be paid for by the Government of 
Iraq at full cost, if new, and, if used, at a fair valuation. The Government 
of the United Kingdom shall retain all other movable property and shall 
have the right to dispose of it in Iraq or elsewhere. 
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(e) The Government of Iraq will bear the cost of their air warning sys- 

tem and of improving their military airfields to standards to be agreed. 
(f) Each Government shall meet the cost of their own forces and any 

civilian personnel employed by them, except that the cost to the Government 

of Iraq of British personnel loaned or seconded to the Iraqi Forces shall be 

mutually agreed. 

(g) Any other financial questions shall be settled by agreement between 


the two Governments. 


No. 2a 


Her Majesty’s Ambassador at Bagdad to the Iraqi Prime Minister 


British Embassy, 
Bagdad, April 4, 1955. 


Your Excellency, 

I have the honour to acknowledge the receipt of your Excellency’s Note 
of to-day’s date referring to the Special Agreement signed to-day between 
the Government of Iraq and the Government of the United Kingdom and t 
our Notes 1 and 1a exchanged this day, in which your Excellency proposes 
that the provisions set out in the Memorandum attached to your Excel- 
lency’s Note should be made for the purpose of giving effect to the Special 
Agreement and to those Notes. 

I have the honour, in accepting the provisions, to confirm that your 
Excellency’s Note, together with this Note in reply, shall constitute an 
agreement between our two Governments on the terms of those provisions, 
which shall enter into force on the same date, and remain in force for the 
same period, as the Special Agreement. 


I have, ete. 
MICHAEL WRIGHT 


No. 3 


Her Majesty’s Ambassador at Bagdad to the Iraqi Prime Minister 


British Embassy, 
Bagdad, April 4, 1955. 


Your Excellency, 

From our recent conversations your Excellency is aware that the Govern- 
ment of the United Kingdom are concerned to do anything in their power 
to assure the future of the members of the Royal Air Force Levies, Iraq 
and the civilian employees at the bases who have served with them for 
long. For this purpose the Government of the United Kingdom have de 
cided to take the following measures— 


(a) in the case of the Levies to make suitable arrangements for pensions 
and gratuities and for their commutation ; 
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(b) in the case of civilian empleyees to award them gratuities where 
justified by length of service ; 

(c) for both the Levies and the civilian employees to institute as soon 
as possible suitable facilities at the bases for vocational training in 
certain trades for those who are willing and capable of finding em- 
ployment elsewhere in Iraq; 

(d) in appropriate cases not adequately covered by (a), (b) or (c) above 
to consider making grants towards resettlement in lraq. 

I feel certain that your Excellency will welcome these measures and that 

[ ean rely upon your help for the working out by the Government of the 
United Kingdom of the measures in (c) and (d) above. 
I have, ete. 
MICHAEL WRIGHT. 


No. 3a 
The Iraqi Prime Minister to Her Majesty’s Ambassador at Bagdad 


(Translation) 


Office of the Prime Minister, 
Bagdad, April 4, 1955. 
Your Excellency, 


I thank you for your letter of to-day’s date in which you inform me of 
the measures proposed to be taken by the Government of the United King- 
dom in connexion with the Royal Air Force Levies, Iraq, and civilian em- 
ployees at the bases. 

In reply I wish to state that I welcome these proposals and will help in 
the manner you have suggested. 

I avail myself of this opportunity to renew to your Excellency the as- 
surance of my highest consideration. 

Noury Sam. 


EXCHANGE OF Notes REFERRING TO THE SPECIAL AGREEMENT SIGNED AT 
BAGDAD ON THE 4TH OF APRIL, 1955 


Bagdad, December 20, 1955 * 
No. 1 
Her Majesty’s Ambassador at Bagdad to the Prime Minister of Iraq 


British Embassy, Bagdad, 
December 20, 1955. 


Your Excellency, 


I have the honour to refer to the negotiations which have taken place for 
‘he implementation of the Special Agreement signed on the 4th of April, 


"British Treaty Series, No. 7 (1956), Cmd. 9772. 
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1955 between the Government of Iraq and the Government of the United 
Kingdom of Great Britain and Northern Ireland. The Government of 
the United Kingdom desire to express their appreciation of the spirit of 
co-operation and good faith in which these negotiations have been con- 
ducted. As partners with the Government of Iraq in the Bagdad Pact? 
and as fellow members of the Council which has now held its first meeting, 
they wish to take further measures to develop friendship and co-operation 
between our two countries for the fulfilment of the common objectives of 
the members of the Bagdad Pact. 

2. In the negotiations mentioned above the Government of Iraq and the 
Government of the United Kingdom have reached agreement, as part of 
the financial arrangements in fulfilment of the provisions of paragraph (a 
of the Memorandum attached to Note No. 2 of the 4th of April, 1955, which 
referred to the Special Agreement, that the sum of £2,755,000 is payable 
by the Government of Iraq to the Government of the United Kingdom 


This sum is made up as follows: 


(a) the sum of £1,375,000 payable in respect of property transferred or 
received from British ownership to be handed over to the Govern- 
ment of Iraq in accordance with the provisions of the Memorandum 
attached to Note No. 2. This property, and the agreed value thereof 


consists of the following: 


Buildings at Habbaniya valued at: £500,000 
Civil cantonments valued at: £ 90,000 
Buildings and fixed installations at Shaiba valued at: .. £430,000 
Buildings and fixed installations at Basra valued at: ... £355,000 


and 


(b) the sum of £1,380,000 payable for the freehold land at Basra owned 
by the Government of the United Kingdom. 


Detailed lists of the items included in sub-paragraphs (a) and (b) above 
will be agreed between our representatives. 
3. In this connexion I have the honour to make the following proposals: 


(a) The Government of the United Kingdom shall waive payment of the 
sum of £2,755,000 referred to above and shall accept as full satis- 
faction of the obligation of the Government of Iraq to make that 
payment the fulfilment by the Government of Iraq of the provisions 
in sub-paragraphs (b) and (c) of this paragraph; 

(b) The Government of Iraq shall devote the sum of £2,755,000 to the 
following purposes in 1956 and 1957: 

(i) asum of at least £2,000,000 to be spent on the purchase in the 
United Kingdom of arms, equipment and defence stores; 

(ii) the remainder to be used towards the expenses of training 
Iraqi personnel in British establishments and the expense t 


1 Treaty Series, No. 50 (1955), Cmd. 9544, printed above, p. 505. 3 
2 See Mise. No. 5 (1955), Cmd. 9429; Treaty Series, No. 39 (1956), Cmd. 9859, printee 


above, p. 502. 
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the Government of Iraq of Iraqi personnel taking part in 
training between the forces of the United Kingdom and Iraq; 


(c) The Government of the United Kingdom shall accept the offer made 
by the Government of Iraq to: 

(i) make available at the Port of Basra free storage (including 
cold storage), and free accommodation and services for the 
British Service personnel who may at any time be at the 
Port of Basra in accordance with existing agreements; 
continue to offer the existing free facilities to British Naval 
units visiting the Shatt-el-Arab in accordance with the pro- 
visions of paragraph 9 (b) of the Memorandum attached to 
Note No. 1 of the 4th of April, 1955, which referred to the 
Special Agreement ; 

(iii) offer free services, accommodation and aircraft handling to 
Royal Air Force visits to Shaiba from time to time. 


4. I have the honour further to propose that, if the proposals set out 
in paragraph 3 above are acceptable to the Government of Iraq, this 
Note, together with your Excellency’s reply, shall constitute an agreement 
between our two Governments which shall enter into force immediately. 


5. I have, ete. 
MICHAEL WRIGHT. 


The Prime Minister of Iraq to Her Majesty’s Ambassador at Bagdad 
(English version) 


Council of Ministers, 
Bagdad, December 20, 1955. 
Your Excellency, 

[ have the honour to acknowledge receipt of your Excellency’s Note 
f to-day’s date referring to the negotiations which have taken place for the 
nplementation of the Special Agreement signed on the 4th of April, 1955 
vetween the Government of Iraq and the Government of the United King- 
om of Great Britain and Northern Ireland. I have the honour, in accept- 
ig the proposals in your Excellency’s Note, to confirm that the Note, 
‘ogether with this Note in reply, shall constitute an Agreement between our 
‘wo Governments which shall enter into force immediately. 

avail, ete. 

Noury San. 
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